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Commaunities We Live and Work

Working with Individuals that have a Criminal Background



LEARNING OBJECTIVES
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e To gain a broad understanding about criminal
justice in Minnesota and its impact on people
who have criminal records.

e To understand impacts of racial disparities in
criminal justice systems.

e To deepen understanding about criminal
background checks and the laws that govern
them

e To gain skills that will enable you to coach
individuals in discussing their record.

e To obtain related resources that will help you in
your work moving forward.
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How would your life be different if you were
convicted of crimes you weren't Caught for?

1IN 4 PEOPLE IN THE US
HAS A CRIMINAL RECORD.
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Collateral Consequences of Having a Criminal Record —

MN Revisor of Statutes identified appx. 150 Collateral
Effects in MN

“Collateral consequences are the additional penalties tied to a conviction that

greatly impact an individual’s capacity to engage politically, economically and
socially upon their reentry to society.”

National Employment Law Project, Legislative Update (2012). State Reforms Reducing Collateral Consequences for People with Criminal Records:
2011-2012 Legislative Round-Up. Retrieved from:

http://nelp.org/content/uploads/2015/03/StateCollateralConsequencesLegislativeRoundupSept2012.pdf



http://nelp.org/content/uploads/2015/03/StateCollateralConsequencesLegislativeRoundupSept2012.pdf
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The Criminal Justice System + Racial Equity




D
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* Anti Racism Leadership Team started 2005

* Coordinate and direct effort in becoming an anti-racist
and multicultural organization

e 25 vyear strategic plan to dismantle institutional racism in
Ramsey County

» Workforce Solutions Racial Equity Action Team (REAT)
 Government Alliance on Race and Equity
* Developing Racial Equity Action Plan for WFS
* Organizational and professional development
e Community Partners and Relationship Building
* Programs and services
* Policies and practices
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-2.17 million incarcerated, 95% return
-4.6 million under community supervision

-1 in 4 people have a criminal record

-Majority from chronically poor neighborhoods and | |
disproportionately persons of color

-Ex-felons comprise 7.5% of adult population,
33.4% of the Black male population

-1 in 37 people under some form of correctional
control

-1 in 11 Blacks, 1 in 45 whites
-MN 6™ highest in the nation for probation

-Only a few years ago (2011), MN had the highest
recidivism rate, hovered around 40%
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RECEIVED CALLBACK IN 2003, A STUDY ADDED CRIMINAL RECORDS TO
AFTER JOB INTERVIEW THE MIX WHEN TESTING HIRING DISCRIMINATION
34%

The Impact of a Criminal Record

A Proxy for Racism...
-2011: MN Highest Racial Jobs Gap in the Country
-Devah Pager’s research

Influences on Employment...

-1in 4 People have a criminal record in MN, 30% of MFIP cases identified.

-90% of employers run record checks, 2/3 would not knowingly hire an ex-
offender.

27% Black Unemployment, 3% White Unemployment in MN
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RACIAL DISPARATIES
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Mass Incarceration/The Atlantic/Bruce Western
‘ Workforce Solutions



https://www.youtube.com/watch?v=u51_pzax4M0
https://www.youtube.com/watch?v=u51_pzax4M0
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LOW-LEVEL ARRESTS BY RACE:
Jan. 1, 2012-Sept. 30, 2014

WHO LIVES WHO GETS ARRESTED
in MINNEAPOLIS in MINNEAPOLIS
o Black 59%
50%
Other 10%e eOther 10%

Rovner. 2016. Racial Disparities in Youth Commitments

and Arrests. Washington D.C. The Sentencing Project.
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3rd grade students achieving reading standards
by racial and ethnic group

Minnesota, 2016

Hispanic 34.6%

White {non-Hispanic) 66.5%
Minnesata (all) 57.3%
0% 20% 40% B0% 20% 100%
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8th grade students achieving math standards
by racial and ethnic group

Minnesota, 2016

Hispanic 33.5%
White (non-Hispanic) 66.1%
Minnesota (all)
0% 0% A0% 60% 0% 100%
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High school students graduating on time
by racial and ethnic group
Minnesota, 2016

American Indian 52.6%

Asian 83.6%

Black 65.1%

Hispanic 65.3%

White (non-Hispanic) 87%

Minnesota (all)

0% 20% 40% 60% 50% 100%
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Percent (age 25+) with a bachelor's degree or higher
By detailed racial and ethnic group, Minnesota, 2010-2012

American Indian - 9.7%

Black (foreign bomn) 25.5%
alack (U.S. bor) [N 17.1%
Hispanic 15.5%
Other race -
TWo or more races
White (non-Hispanic) _ 33.4%
Al 32.5%

0% 20% 40% 60% 30% 100%
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Median household income by racial and ethnic group
of the householder

Minnesota, 2015

American Indian $36,863
Asian $72,344
Black $30,306
Hispanic $43,380
COther race $39,242

Two or mare races

White (non-Hispanic) $66,979

Minnesota (all) $63,488
B0 220,000 40,000 $60,000 $20,000 $100,000
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Individuals below the poverty level
by racial and ethnic group
Minnesota, 2015

American Indian 25.1%
Asian 16.4%
Black 32.4%

Hispanic 20.8%

(Other race 21.1%

Two or mare races

White (non-Hispanic) ByAedZ

Minnesota (all) | 10.2%

0% 10% 20% 0% 40% a0%
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Rate of homelessness per 10,000 adults (18+)
by racial and ethnic group
Minnesota, 2003-2015
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Black and
American
Indian=
102/10,000

O American Indian
O Asian
O Black

Hispanic
O White

Two or more races
O Minnesota, 18+

White =
6/10,000

MN =
13/10,000
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b gl LT 1£.050
Employment gap (White - U.S.-born Black)
Rank of states, 2010-2014 36 New Jersey 12.6%
Rank Staies (1=smallest gap) 2010-2014 3? M 3 iI'IE -12g%
1 Hawaii 1.1%
2 Marth Dakota 1.7% 33 Dhlﬂ 133%
3 | Mosa e 39 Kansas 13.6%
4 Kentucky 4.6%
5 MNew Hampshire 5.3% 40 Rhode [=land 14.2%
] West Virginia 5 8%
_ 41 Mebraska 14.4%
T Mew Mexico G.4%
8 | Tennesseo 6.5% 42 Massachusetts 14.9%
=] Virginia 6.8%
10 | Arizona — 43 New York 15.8%
B T 44 Michigan 16.8%
12 Maryland 7.6%
13 Oklahoma 76% 45 Pennsylvania 17.2%
14 Texas T7.7%
46 Wyoming 17.9%
15 Delaware 7.7%
16 Georgia 7.8% 4? |UW3 -132%
17 ‘Washington
18 | South Dakoid 43  lllinois 19.1%
19 | Aebema 49 Minnesota 21.3%
20 Morth Carolin
21 South Carolina 50 Wisconsin 22.7%




Chlamydia Rates by Race/Ethnicity
Minnesota, 2006-2016
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Gonorrhea Rates by Race/Ethnicity
Minnesota, 2006-2016

— —White, Non-Hispanic — —Black, Non-Hispanic = — —American Indian - —Asian/PI Hispanic*

2016 rates compared with Whites:
Black, Non-Hispanic = 18x higher
American Indian = 9x higher
Asian/Pl = 2x higher

Hispanic* = 3x higher
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Primary & Secondary Syphilis Rates by
Race/Ethnicity
Minnesota, 2006-2016
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Number of Cases and Rates (per 100,000 persons) of
HIV Diagnoses* by Race/Ethnicity'— Minnesota, 2016

Race/Ethnicity Cases % Rate
White, non-Hispanic 119 41% 2.7
Black, African-American 60 21% 31.3
Black, African-born 70 24% 90.3*
Hispanic 24 8% 9.6
American Indian 1 0.3% #
Asian/Pacific Islander 12 4% 5.6
Othern 4 1% #
Total 290 100% 5.5

* HIV or AIDS at first diagnosis; 2010 U.S. Census Data used for rate calculations.
T “African-born” refers to Blacks who reported an African country of birth; “African American” refers to all other Blacks.
™ Estimate of 77,557 Source: 2010-2012 American Community Survey. Additional calculations by the State Demographic Center.

A Other = Multi-racial persons or persons with unknown or missing race
# Number of cases too small to calculate reliable rate MN Department of Health, 2016
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Pre-Design Racial Equity Questions

= What racial/ethnic groups may be most affected by
program?

= What stakeholders from different racial/ethnic groups are
missing and how can they be engaged?

= What groups are most advantaged/disadvantaged about
the Issue?

= How did the inequalities arise and does the program
address root causes?

= What groups could be negatively impacted or could
benefit from program?

= How will impacts be documented and evaluated?
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The Puthways Project

e Daily Structure: Peer-led Goal Check-In— Topic/Activity— Break— Evaluation

Career Readiness: Job Seeking, Soft Skills Building, Placement & Retention

Decreasing Isolation: Pro-social peer support, collaboration between professionals and personal
supports. Provides accountability benefit.

Life Skills: Executive skills and cog-skill building, goal setting, navigating the legal system, budgeting.

e Weekly Check-in on Goals ® Guest Speakers ® Transportation Assistance e Incentives e
Graduation
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Why Patémz;«f?

e | everages the specific needs of clients with criminal
histories, and stakeholders including service providers,
employers, and wider community.

e Capitalizes on wider system goals including
dismantling racial disparities, providing meaningful, cost-
effective services as a public safety benefit, reducing
long-term reliance on public assistance.
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Offender Workforce Development

OWDS

e Collaboration

e Building Effective Programming Locally
e GCDF Certification

aNIC

National Institute of Corrections
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HIGH COSTS OF CORRECTIONS

-S50 billion/year

-S9 of every $10 committed to

prison S420 to put
-Most of costs for correctional staff someone th o ugh
-2 highest expenditure next to 72& Pdtéﬂ/df«? P/"ﬂ/'&&f

Medicaid

-S25K/per inmate

JUSTICE REINVESTMENT
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The Pathways Froject - Curriculum Highlights

o SMART Goal Setting and Goal Action Plans

o Break down negative thinking patterns

o Provide resources and professional support to get you a job
o Interviewing Preparation and Portfolio Building

o Networking with a record

o How to talk about your record

o Legal Seminars; expungements, background checks,
understanding rights as you go through the CJS, EEOC Guidelines

o Labeling & Empowerment
o Entrepreneurship

e Social Media & Voicemail \,,
e Career and talent identification X

-
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P&W Grodaatiog Kegairemeate

a.ctth prior bcr vour graduation. Flease have planem&'nt EIE.E, paﬂlwa:rs

staff, vour employment counselor or workforce center staff sign off on each
activity onca complete,

Iy CLASS ACTIVITIES (Mote: these activities may also take out of class time to complate)

Task Staff Signature
Ty Fathway

Easume

Feferences

Elevator Fitch ([must be memorized)

Work Appropriate Email Address

Work Appropriate Voicemail Message

Latter of Explanation [for housing and /or employment)

OUT OF CLASS ACTIVITIES (to b= complated vwith amy of the staff listed above)

Task

Email P‘I.'Dﬂd.enl:j." (fncludes: compesing an email, attacking a
decument, saving emails or docoments to folders)

Tdaster Application

Cover Letter

Thank ¥ou Letter

Appropriate Interview Attire

BONTS ACTIVITIES [For cack completed task below yon will receive an additianal 510 incentive)

Task

Staff Signature

Latter of Recommendation

Tt of Class Mock Interview

Informational Interview

ECA Fecord

TIIICIS Record (kg ps cosrratas mnea) detattane:
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Average Age Demographics of All
by Race

Black or Afrcan Pathways Participants

American =

Asian 31 m Black or African
American
White 35 m Asian
Multi-Race 36 m White
0
"Blank" 45 A) Multi-Race

All Participants 34
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MFIP Enrollment Status
for All Participants by

. Race
e 41% = Black or African m Black or African
American American
e 10% = White 8 ® Asian
e 2% = Asian :
* 1% = Other/Unknown ) qp 0% ® White
7%
Multi-Race




Health & Wellness, Research & Evaluation Office
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Self- : Please tell us some of the
. Network
marketing S tips you learned from the

various parts of the
Pathways Program...

Resume Professionalization lntiirgsiew
Budget “Don’t give
SMART goal up”
setting
0 . Social, Legal,
rganization : :
Financial o Self-
_ confidence
.. Self-Reflection
Supportive Crl mi nal
cohort Expungement Background Life Skills >

Process Work skills




Health & Wellness, Research & Evaluation Office
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Question #2 _
Please tell us your thoughts on the * Presentations
structure/format of the Pathways Program... * Speakers

e Interview clothes
* Resume

e L ocation

e Activities

Negative

* “Good people to be around”

ltarger selection of * “Eye-opening opportunity”
Job opportunities o “Feels like family”

e Motivational
Longer Classes * “They really cared”
e Inspirational

* “Good people”
e Organized




Health & Wellness, Research & Evaluation Office
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‘ Workforce Solutions
H . “Relate to “uger
Question #3: o s - Since Pathways, |
Pl tell us h gave me explain [CB]
ease telf s now ways to later” have been on my
Pathways changed overcome
J V4
your Ie\{e/ of . "Helped me them — jOb fOI’ 3 years.
confidence in getting be elevator - Pathways Participant
and maintaining a determined” pitches
. “Apply for “Focus on
job... all jobs the big
regardless of picture
n : = ]
G faslsl “Mly confidence has shot
way up just from being
U able to wow them in an
Y Oven- positive ) ) ]
I’'m a boss Open- interview and being able
now!” to walk about of their
 pathways with my head held high

articipan . . o« o il ”
P Self-Confidence & Maintaining @9 92mre on my face

- Pathways Participant
Job
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That I can still get a job with a background. It might not be
what | want but | learned that | can work my way up.

Question 5:

Please tell us about aspects of your life

“l have a home like
before | was

h Maintain that changed after you started
omeless. | have a Employment ) :
. . Pathways in comparison to before
job and like before | : L
. enrolling within the Program.
was jobless.”
Higher Increased
At first | didn't have my GED or Education Confidence

My attitude has changed and

resume or how to conduct myself Graduate

under pressure. Now I'm enrolled in from since being apart of Pathways |
college. My first year and focused. have been picked to help out at
Pathways events and speak and give

presentations.

| was able to share my I've learned to look at
knowledge with other people Hel p Better things in a different way

going through the same R : : and deal with people in a
elationships
things | was. Ot h ers P different way.
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Number of Education Hours Completed by All
Cohorts Before/After Pathways

900
800
700
600
500
400

300

200

100 l
0 || —_—

Cohort1l Cohort2 Cohort3 Cohort4 Cohort5 Cohort6 Cohort7 Cohort8

Before M After
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Number of All Participants per Cohort that
had Worked...

Before Pathways After Pathways

16 16
14 14
12 12
; -
j 4
2
2 0
0
N ) 32} © A E2)
CohortCohortCohortCohortCohortCohortCohortCohort s(\o{& s(\o‘,\' s(\o‘y\' \Qo"& & & & N

W Didn't Work m® Worked W Didn't Work ® Worked




D
B Noores Yoons

1200
1000
800
600
400
200

o

Health & Wellness, Research & Evaluation Office

Number of "Working" Hours Completed by All
Cohorts Before/After Pathways

Cohortl Cohort2 Cohort3 Cohort4 Cohort5 Cohort6 Cohort7 Cohort8

Before M After
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Employment Reunion Pathways
of Reunion Participants Pa rticipa nts: Cu rrent

after Pathways
Employment by Sector

67% Currently employed

m BEST
ek | 35 hours o
m STEM
m ART+
$13.18 Median wage 100 ® Unemployed
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Corrections Collaboration

e |Improve Service Delivery to
Women in Ramsey County
Correctional Facility Women’s

Connecting incarcerated women
to public assistance programs

prior to release

Staff from MFIP, SNAP, and WIOA
collaborate to provide career

counseling in RCCF ST® P ‘_liAKING
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EVALUATION and Q &A

Prince Corbett
Prince.Corbett@ramseycounty.us
651-266-4711
Renee Zschokke
Renee.Zschokke@ramseycounty.us
651-266-3802



mailto:Prince.Corbett@ramseycounty.us
mailto:Renee.Zschokke@ramseycounty.us
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Criminal Backgrounds
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Criminal Justice in Minnesota: QUIZ!!!
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Prisons

Correctional
Control

Probation Supervised Release
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Minnesota’'s crime rate vs. Minnesota’'s incarceration rate

Even as the rate of major crimes committed in Minnesota has declined, the rate at which the state puts people in prison has risen.
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Crime down, incarceration up in Minnesota.
WHAT GIVES?

- In 1965 Criminal Code was 32 pages long, in 2013 it was 228. More crimes, more
enhanced penalties with each legislative session.

- Methamphetamine Epidemic & associated harsher penalties.
- MN “heavy-handed” in its approach to punishment of drug offenders.

- Between 2000 and 2013, prison numbers grew from 6200 to 9450, 42% increase, 2"d
sharpest rise in the country!

- 10% increase in incarceration associated with a 2-4% drop in crime (Schmitt, Warner &
Gupta, 2010)

- Using jails to manage overcrowding

T T T S T T T S e T S
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Employment, Training, Coaching!!!

“Nothing stops a bullet like a job!”

(Greg Boyle, largest gang intervention program in US, Jobs for a Future)

=

Reflect and affirm participant strengths.

Provide training and education opportunities accompanied by peer
supports.

Collaborate with personal and professional supports.

Be aware of current laws and policies

Understand how to read criminal background reports
Coach individuals on how and when to discuss their record.

N

o ok W
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CRIMINAL RECORDS

1. Court Records: criminal charges & convictions; typically most complete
(includes arraignments, trials, pleas, and other dispositions)

2. LE & Corrections Agencies: Arrests, complaints, indictments,
iIncarceration, etc.

3. State Criminal Record Repositories: BCA in Minnesota; BCA practice is
to disclose all convictions and unresolved arrests within the previous year.
Data is public for 15 years following completion of the sentence. Arrests,
juvenile records, and court information and convictions are private if more
than 15 years old.

4. Federal: Interstate Identification Index (lll): most comprehensive
5. Private Data Miners
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INACCURACY of RECORDS

-2011 Study by the Department of Justice: many state

repositories had not recorded final dispositions.

- Private companies do not necessarily purge or update
information

- Misspellings, clerical errors

- Internet searches

- Look back periods for consumer reporting agencies
(governed by FCRA) can report convictions indefinitely
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https://www.youtube.com/watch?v=Sqg
Fadg0Y3wE

Commissioner Lindsey on Ban the
Box



https://www.youtube.com/watch?v=SgFadg0Y3wE
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Current Laws & Policies
Ban the Box & Fair Hiring (MN)

-Removes the criminal history question from employment applications

-Criminal history of an applicant for employment may not be considered until
after the applicant has been selected for an interview or until a conditional
offer has been extended

-May not consider arrest or expunged data

-Consider evidence of rehabilitation, nature & gravity of offense, time elapsed,
nature of the job

-Individual must receive notice of reasons for rejection, grievance procedure,

and when the applicant can reapply.
-Gets tricky with negligent hiring and liability laws

&
K
%
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Understand How to Read a Criminal

Background Report
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-Obtaining a Copy of Your Criminal Record from the BCA
-Why?

-most complete & accurate

-need for seeking expungement

-use for disputing errors

What is considered public information?

Data on criminal convictions is public for 15 years following the completion of the
sentence. Public information includes: offense, date of the offense, court of
conviction, date of the conviction, sentence, level of conviction and probation
agency or place of confinement. The public information does not include an
individual's arrest history.

What is considered private information?

Private data includes all arrest information, all juvenile records?*, all court information
and convictions more than 15 years old.
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PERSONAL INFORMATION
NAME: DOE, JOHN A. DATE OF BIRTH: 093058
STATE ID NUMBER: MN70000001 FBI NUMBER:
OFFENDER STATUS;

SEX: M RACE: WHITE HEIGHT: 5 FEET 10 INCHES WEIGHT:170 POUNDS SKIN: FAIR
EYES: BROWN HAIR: BROWN PLACE OF BIRTH: Minnesota PHOTO AVAILABLE:Y
COUNTRY OF CITIZENSHIP: USA (United States of America)

NCIC FINGERPRINT CLASS: DOTT09CO 10181016 14 04

HIGHEST CONVICTION LEVEL: MISDEMEANOR

REPORTED ALIAS NAMES: DOES, JOHN A DOE, JAY ALAN

REPORTED DATES OF BIRTH: 093058 093059

SCARS, MARKS, AND TATTOOS: TATRHND TATLFARM TAT RF ARM|
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LEVELS OF OFFENSES
Petty Misdemeanor — Not technically a crime
-most traffic violations, fine up to $300
Misdemeanor
-1t DWI, theft < $500, Simple assault
Gross Misdemeanor

-Theft btwn $500 and $1000, Domestics, 2"
DWI

Felony
-Murder, sex crimes, theft > $1000
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ARREST & CONVICTION INFORMATION

-Be mindful of dates
-Arrest Disposition Is not the actual sentence
-Case number iIs associated with arrest number
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ARREST & CONVICTION INFORMATION

ARREST AND CONVICTION INFORMATION

ARREST: 1

DATE OF ARREST: 111297 ARRESTEE NUMBER: 0
CONTROLLING AGENCY: MN0620900 ST PAUL PD

LOCAL ID#: INTERSTATE TRANSFER:

ARREST COUNT: 1 CASE NUMBER: 97000001
STATUTE: 609.52 MOCIUOC: T2059

CHARGE: THEFT

DISPOSITION: NOT PROS DATE OF OFFENSE: 111297  SJIS NUMBER: 311119003102
COMMENTS:

ARREST: 2

DATE OF ARREST: 121397 ARRESTEE NUMBER: 0

CONTROLLING AGENCY: MN027013A HENNEPIN CO

LOCAL ID#: INTERSTATE TRANSFER:

ARREST COUNT: 1 CASE NUMBER: 970000002

STATUTE: 256.98 MOCIUOC: U1132

CHARGE: WRONGFULLY OBTAINING ASSISTANCE THEFT

DISPOSITION: HELD DATE OF OFFENSE: 111297  5]IS NUMBER: 2711X001102

COMMENTS: WARRANT
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COURT INFORMATION

COURT DATE: 111398 mn027015] HENNEPIN CO DIST COURT
CONFINEMENT AGENCY:
PROBATION AGENCY: MN027013G HENNEPIN CO PROBATION OFFICE

COURT COUNT: 1

CASE NUMBER: 970000002 SENTENCED: 012098
STATUTE: 256.98.1

CHARGE: Wrongfully Obtaining Assistance Theft

DISPOSITION: CONVICTED  PLEA: Guilty  SJIS NUMBER: 2711X001102
COURT FILE NUMBER: CONVICTION LEVEL: Misdemeanor

SENTENCE

PRONOUNCED SENTENCE: 30 D EXEC SENT 5TYD
PROBATION 1Y

FINED 5200
COMMENTS:
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Types of Dispositions
Continued: Case was continued for further action

Convicted: Individual found guilty of the charge

Dismissed: Charge dismissed

Deferred: Disposition deferred to a later date

Aquitted: Individual found not guilty
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Types of Pronounced Sentences

Executed Sentence: Required to serve prison/jail term specified by
sentencing judge

Stay of Execution: Court imposes a sentence and stays the
execution—criminal record will reflect actual offense for which
convicted.

Stay of Imposition: Individuals plead guilty to a felony offense, if
probation is successfully completed, the conviction drops to a
misdemeanor.

Stay of Adjudication: Pleas guilty to an offense, but judge doesn’t
“accept” the guilty plea. Not a conviction; an individual is given
probation and case is considered pending during that time. If probation
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Expungement:

1. Full: Court Records, BCA, Police Departments,
Corrections, other agencies

2. Court Records Only
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FULL: Petty, Misdemeanors, Gross Misd., Some
felonies

1. Some first time drug possession offenses

2. Offenses committed as a juvenile &
prosecuted as an adult

3. Case resolved in your favor (found not
guilty/case was dismissed).

4. Some others.
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If you have a conviction on your record, you may qualify for a full
expungement in the following circumstances:

You successfully completed the terms of a diversion program or stay of
adjudication and you have not been charged with a new crime for at least
one year since you completed the diversion program or stay of adjudication;

You were convicted of or received a stayed sentence for a petty misdemeanor
or misdemeanor and you have not been convicted of a new crime for at
least two years since the discharge of the sentence;

If you were convicted of or received a stayed sentence for a gross
misdemeanor and you have not been convicted of a new crime for at least
four years since the discharge of the sentence;

You were convicted of or received a stayed sentence for a gualifying felony
and you have not been convicted of a new crime for at least five years
since the discharge of the sentence for the crime.



https://www.revisor.mn.gov/statutes/?id=609A.02
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COURT RECORDS ONLY:

-Doesn’t fit into categories for full expungement

-Public Records will likely still exist and are likely
to show up on background checks
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There Is no guarantee of expungement!

Nature & Severity of the crime

Risk to specific people/society

Length of time since the offense occurred.
Mitigating factors

Rehabilitation steps

Complete criminal record

Recommendations of LE professionals/victims
Restitution still owed

Other factors deemed relevant by the court.

© 00 NO Ok owWDRE



i

HOW TO TALK ABOUT YOUR
RECORD

The Pathuways Project
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THE A.R.M. METHOD

ACKNOWLEDGE — REMORSE - MOVE ON




¢ “Own it” do not make excuses.

¢ Avoid telling “your side of the story”

¢ Avoid going into detail, lengthy explanations lead to trouble

¢ Emphasize how many years ago it was, especially if it was a long time ago
¢ Do not lie, understate or overstate. Honesty is important.

¢ Be creative

¢ Use eye contact

AMSEY COUNTY

orkforce Solutions

The Puthways Project




¢ | understand that as an employer (or landlord, manager, decision maker)
there are circumstances you must consider, and | want to be completely honest

with you from the beginning.
¢ | know that trust is the most important thing in making a decision to hire me
(or rent to me, or consider me for volunteering), and you have a right to know

about my background.

o RAMSEY CONT!
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____years ago, in “year” OR Between “year”
and “year”,
as a result of
immaturity,
drug/alcohol addiction,
personal crisis,
hanging out with the wrong crowd,
financial desperation,

y COUNTY
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DRUG SALES/THEFT/FRAUD

| MADE A VERY POOR DECISION (OR A SERIES OF MISTAKES) TO TAKE SOMETHING THAT
WASN’T MINE/SELL DRUGS, AND WAS CONVICTED OF A FELONY/GROSS MISD/MISD(S).

DRUG SALES/POSSESSION

| MADE A VERY POOR DECISION ( OR A SERIES OF POOR CHOICES) THAT RESULTED IN ME
HAVING A CRIMINAL BACKGROUND/GETTING ARRESTED/BEING INCARCERATED.
BURGLARY

| MADE A VERY POOR DECISION (OR A SERIES OF POOR CHOICES) THAT RESULTED IN ME
HAVING A CRIMINAL BACKGROUND/GETTING ARRESTED/BEING INCARCERATED.

ASSAULT/MURDER

| MADE (A) VERY POOR DECISION(S) THAT RESULTED IN A PHYSICAL ALTERCATION/IN
SOMEONE LOSING THEIR LIFE/GETTING HURT FOR WHICH | SERVED TIME FOR/AM OR
WAS ON PROBATION FOR.

PROSTITUTION _
FOR A PERIOD OF TIME IN MY LIFE, UP UNTIL 10 YEARS AGO, | MADE A SERIES OF POOR ¥
DECISIONS BASED ON HOW | KNEW HOW TO SURVIVE THAT LED TO FELONY ‘
CONVICTIONS. v
UNTY
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¢ This section of your speech is where you take responsibility for what happened.

¢ Show remorse, explain how your actions hurt others without playing the blame game, denying
your part in what happened (even if you feel you got the raw end of the deal)

¢ Do not dwell on what went wrong, or make light of the situation.
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Example:
¢ | feel bad for the negative effect that my actions had on my family, friends and community. This
incident hurt people | trust, took time away from my children, and | truly regret what happened.
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Tips:

¢ This is the bulk of your speech, where you spend the most time talking about

what positive things you have done since the event(s) happened.

¢ This is where you make your case to the employer (or landlord/decision maker)

by showing how your criminal behavior is separate from your true character.

¢ Things to include in this section are: paid debt to society (prison/jail time),

education, training, employment, volunteer work, completion of treatment, completion

of probation, career readiness programming, any certificates you achieved, gaining custody
of your children, etc. \
y COUNTY
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Examples:

¢ Since this/these event(s), | have successfully completed the terms of my probation,

| have completed training in culinary arts, received a career readiness certificate, and

| am actively volunteering with a local organization that helps homeless youth.

¢ My number one objective since has been to turn my life around. | have completed treatment,
anger management, obtained my GED, and | have been working for a temp service for the last three
months.
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Resources

Instructions: To retrieve document, click on each title

D
B Wonttores solawons ¥

* Answering Background Questions

* Ban the Box Overview

* Ban the Box FAQ

* Criminal Background Checks Overview

* Criminal Expungement Workshops in St. Paul
* DHS Job Disqualification Fact Sheet

* Expungement of Criminal Records

* How to Obtain and BCA Record

» Letter of Explanation

e Pathways Project Flyer

 Sample BCA Report and Common Terms

» Statute Regarding Qualifying Felonies for Expungement

e Quiz





Answering the Criminal Background Question: ARM Method
Acknowledge ¢ Remorse ¢ Move On

Acknowledge

Tips:

¢ “0Own it” do not make excuses.

¢ Avoid telling “your side of the story”

¢ Avoid going into detail, lengthy explanations lead to trouble

¢ Emphasize how many years ago it was, especially if it was a long time ago
¢ Do not lie, understate or overstate. Honesty is important.

4 Be creative

¢ Use eye contact

First acknowledging the importance of honesty/trust...

¢ | understand that as an employer (or landlord, manager, decision maker) there are circumstances you
must consider, and | want to be completely honest with you from the beginning.

¢ | know that trust is the most important thing in making a decision to hire me (or rent to me, or
consider me for volunteering), and you have a right to know about my background.

Starters...

¢ Five years ago, in 20__ OR Between 2000 and 2005,

¢ As a result of immaturity, drug/alcohol addiction, personal crisis, hanging out with the wrong crowd,
financial desperation,

¢ my judgement was clouded, and | made a very poor decision(s),

+ which led to a felony/gross misd/misd/criminal conviction name offense OR | made a series of poor

mistakes which led to me having felony/gross misd/misd/criminal convictions (and serving a period of
incarceration/probation)

Examples...

Drug Sales/Theft/Fraud

&5 years ago, in 2010, as a result of financial desperation, | made a very poor decision to take something
that wasn’t mine/sell drugs, and was convicted of a felony/gross misd/misd(s).

Drug Sales/Possession

# Between 2005 and 2011, as a result of a past problem with alcohol/drugs, | made a series of poor
choices that resulted in me having a criminal background/getting arrested/being incarcerated.

Burglary

&7 years ago, | was hanging out with the wrong crowd, my judgment was clouded, and | made a very
bad decision to enter a building | had no business being in, and took some things that weren’t mine
Assault/Murder

#1n 1995, when | was young and foolish, | made (a) very poor decision(s) that resulted in a physical
alteraction/in someone losing their life/getting hurt for which | served time for/am or was on probation
for.

Prostitution

¢ For a period of time in my life, up until 10 years ago, | made a series of poor decisions based on how |
knew how to survive that led to felony convictions.





Answering the Criminal Background Question: ARM Method
Acknowledge ¢ Remorse ¢ Move On

Remorse

Tips:

# This section of your speech is where you take responsibility for what happened.

# Show remorse, explain how your actions hurt others without playing the blame game, denying
your part in what happened (even if you feel you got the raw end of the deal)

¢ Do not dwell on what went wrong, or make light of the situation.

Example:
+ | feel bad for the negative effect that my actions had on my family, friends and community. This
incident hurt people | trust, took time away from my children, and | truly regret what happened.

Move On

Tips:

# This is the bulk of your speech, where you spend the most time talking about what positive
things you have done since the event(s) happened.

#This is where you make your case to the employer (or landlord/decision maker) by showing
how your criminal behavior is separate from your true character.

# Things to include in this section are: paid debt to society (prison/jail time), education, training,
employment, volunteer work, completion of treatment, completion of probation, career
readiness programming, any certificates you achieved, gaining custody of your children, etc.

Examples:

# Since this/these event(s), | have successfully completed the terms of my probation, | have completed
training in culinary arts, received a career readiness certificate, and | am actively volunteering with a
local organization that helps homeless youth.

¢ My number one objective since has been to turn my life around. | have completed treatment, anger
management, obtained my GED, and | have been working for a temp service for the last three months.

Final Pitch

Tips:
¢ 1-2 sentences to show the employer what they will gain by giving you a chance.
¢ Like an elevator pitch, close with something they can follow up on.

Examples:

¢ | know that a criminal record tends to define someone’s character. It is my hope that | can show you |
am no longer that person. | am motivated, trustworthy, dependable, respectful, timely, and I am a
skilled candidate for this position.

¢ | realize | made a big mistake in my life. | know | don’t need to do the things | used to do. | am here at
this interview because of my efforts, | am very trustworthy and committed, and hope that you will
consider me.
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Ban the Box FAQ for Private Employers

Governor Dayton signed the criminal background check bill, which expanded Ban the Box to
private employers on January 1, 2014. This requirement has been in effect for public employers
in Minnesota since 20089.

Does the new Ban the Box law require an employer to hire someone with a criminal record?

No. The Ban the Box law imposes no requirements on an employer that it hire an individual with
a criminal record. However, the law does require employers to wait until the applicant has been
selected for an interview, or until a conditional job offer has been extended, before inquiring
about the applicant's criminal history.

Does the Ban the Box law require employers to interview someone with a criminal record?

No. The new law does not compel employers to interview individuals who have a criminal
record.

Does the Ban the Box law prevent employers from conducting a criminal background check
before hiring an applicant?

No. Employers may still conduct a criminal background check on an applicant before hiring an
applicant. The Ban the Box law merely moves the inquiry into criminal history from the initial
point of contact with the applicant until after the point in time in which the employer has
decided to interview or extend a conditional job offer.

Does the law apply to small businesses as well as large companies?

Yes. There is no minimum threshold. All Minnesota employers, large and small, are covered
under the new law.

Does Ban the Box eliminate laws that require individuals with criminal backgrounds to be
excluded from certain positions?

No. If an employer is prohibited under federal or state law from hiring an individual who has
been previously convicted of a crime, the employer remains obligated to continue to follow
federal or state law. If a background check is legally required before beginning work, Ban the
Box does not change that legal requirement.

Are there private employers that are exempt from the new law?

Yes. The Ban the Box law provides that private employers are exempt under the new law if the
employer is specifically directed to conduct a criminal history background check or the

AN EQUAL OPPORTUNITY EMPLOYER
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employer is specifically required to become aware of and consider the individual's criminal
history during the hiring process.

Can a private employer that is exempt under the new law inform applicants that they may be
disqualified from employment for having previously committed a crime?

Yes. Exempt private employers may have an application that states that applicants may be
disqualified from employment. An employer can provide information on their application form
that individuals who have a particular criminal history background will be disqualified from
employment by the employer.

At what point in time during the interview process can an employer obtain criminal history
information from an applicant?

The answer depends on whether the employer is going to interview candidates before
determining who to hire for the open position.

If the employer does conduct interviews before an applicant under consideration is hired, the
employer should initiate a criminal background check after it has decided to interview the
candidate.

If the employer doesn’t conduct interviews before hiring an applicant, the employer may initiate
a criminal background check after it extends a conditional offer of employment to the applicant.

If my business is based in another state, am | subject to the requirements of Minnesota's Ban
the Box law at my Minnesota plant location?

Yes. Ban the Box applies to the Minnesota operations of companies that operate in multiple
states.

We are an employer with operations in several states that uses one electronic application; can
we use our electronic application if we inform applicants residing in Minnesota that they
don’t have to answer criminal background history questions?

Yes. A multi-state employer doesn’t need to abandon its practice of using one electronic
application, provided that the electronic application provides language on the application that is
clear and unambiguous that Minnesota law provides that applicants are not to answer criminal
background history questions.

Can an employer be liable for discrimination under state or federal law if the employer
complies with the Ban the Box law?

Yes. The use of criminal background information by an employer to eliminate candidates for
employment may constitute a discriminatory practice if the policy has a disproportionate
impact for a class of individuals, the employer does not use a targeted screen and the employer
fails to provide the applicant with an opportunity to respond to the criminal background
information obtained on the applicant.
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The discussion of how a criminal background check policy may violate anti-discrimination laws is
beyond the scope of this FAQ document. However, a good discussion on this issue can be found
within the EEOC Technical Assistance Guidance on the Use of Arrest and Convictions Records,
published on April 25, 2012.

How is the Ban the Box law enforced?

The Minnesota Department of Human Rights (MDHR) is charged with enforcing this law, as
there is no private cause of action. MDHR is seeking to engage in a comprehensive education
proram to bring about compliance with employers.

What are the penalties for violating the Ban the Box law?
The penalties are as follows:

* For employers that employ 10 or fewer persons at a site, the penalty is up to $100 for each
violation, not to exceed $100 in a calendar month.

* For employers that employ 11 to 20 persons at a site, the penalty is up to $500 for each
violation, not to exceed $500 in a calendar month.

* For employers that employ more than 20 persons at one or more sites, the penalty is up to
S500 for each violation, not to exceed $2,000 in a calendar month.

Where can | find information on how to properly conduct a criminal background check?

The Equal Employment Opportunity Commission published guidance for employers on
conducting criminal background checks on April 25, 2012. Employers should review the
guidance to ensure compliance with federal and state anti-discrimination laws.
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http://www.eeoc.gov/laws/guidance/arrest_conviction.cfm
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Ban the Box: Overview for Private Employers

The Ban the Box law is designed to provide job candidates with an arrest or conviction with
more opportunities to be evaluated on their skills and experience when applying for positions
with private employers. According to the National Employment Law Project, 1 in 4 Americans
have either an arrest or conviction on their record, in most cases for nonviolent offenses. This
law offers the vast majority of these individuals a second chance at an opportunity for
employment.

The new Ban the Box law will not only provide an opportunity for those with a criminal
background to better their lives, it encourages best practices that will help employers be better
prepared for Minnesota's changing demographics. The number of working age adults shrinks
daily as more than 10,000 Americans turn 65 years of age each day well into the next decade.
The increased use of criminal background checks complicates matters for employers as they
face a dramatic worker shortage in the foreseeable future.

The expanded use of criminal background checks also contributes to employment disparities.
Minnesota has some of the deepest economic disparities in the nation based on race, and while
the reasons are multifaceted, involvement in the criminal justice system is a significant factor
driving these disparities. In Minnesota, the disparity between Whites and African Americans
with criminal records is four times higher than the national average. The Ban the Box law can
mitigate disparate impact based on race and national origin in the job applicant pool, and is one
tool to help reduce these inequalities.

What the Ban the Box law does - and does not do

Governor Dayton signed the criminal background check bill, which expanded Ban the Box to
private employers on January 1, 2014. This requirement has been in effect for public employers
in Minnesota since 2009.

The law does not require an employer to hire any candidate with a criminal background, and
employers may still conduct background checks. Ban the Box simply requires an employer to
wait until later in the hiring process -- at the interview stage or a when a conditional job offer
has been extended -- before asking the applicant about their criminal record or conducting a
criminal background check.

For certain jobs, background checks are required by state or federal laws. The Ban the Box law
does not remove these requirements. Employers may still exclude applicants if required by law
not to consider candidates who have been convicted of a crime; thus, existing laws will continue
to protect vulnerable adults and children from people with certain criminal histories. Employers
may still exclude applicants if a crime is relevant to the position's job duties.
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The Minnesota Department of Human Rights (MDHR) is charged with enforcing the Ban the Box
law. MDHR is seeking to engage in a comprehensive education program to encourage
compliance by employers. This commitment is reflected in the first-year period that provides for
notification and education before any penalties are applied. The Department is partnering with
other agencies to provide training and technical assistance through a series of seminars and
webinars. Watch our website for upcoming training opportunities.
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Introduction

About This Publication

This report describes the Minnesota Statutes in effect following the 2013 regular session that
require or authorize government agencies and employers or other entities to check the criminal
records of, and other background information on, certain current or prospective licensees,
employees, volunteers, or other individuals. Some of these statutes were enacted many years ago;
others are more recent. For this reason and because the statutes address a variety of occupations
and activities, the statutes differ significantly in scope. This report is organized in chart form so
as to highlight the similarities and differences among the statutes it covers.

Conducting a Background Check

This report is not designed to provide assistance to individuals who wish to conduct a
background check on someone else, or who are themselves the subject of an active background
check. In Minnesota, background checks are typically initiated through the Bureau of Criminal
Apprehension (BCA) and its databases. Questions on the procedures required to conduct a check
or on the accuracy or completeness of a background check result should be directed to the BCA.
As of the date of this publication, additional information can be found on the BCA’s public
criminal history website: https://cch.state.mn.us/.

Expungement

“Expungement” is a court-ordered measure that effectively seals certain types of criminal history
so that it is not accessible to the public and does not appear in the results of a criminal
background check. It is a complex area of law, discussion of which is beyond the scope of this
report.

Requesting an expungement is a lengthy process and is not an option for all types of convictions.
An individual who wishes to request an expungement should speak with an attorney. Self-help
information on expungements can also be found on the Minnesota Judicial Branch’s website:
http://www.mncourts.gov/selfhelp/?page=328.

Background Check Statutes: State and Federal Records

The oldest of the existing background check statutes in Minnesota—dealing with employment as
a private detective—was enacted in 1945. The greatest growth in background check statutes
occurred between about 1980 and the late 1990s.

“Background check statute” is the term commonly used to describe a statute that requires or
authorizes a review of specified issues in an individual’s past. Covered issues always include at
least some kinds of criminal convictions. Background check statutes also may provide for
examining criminal history other than convictions (such as arrest records), juvenile records, child
maltreatment or vulnerable adult reports, or employment history.
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The term “criminal history” when used in background check statutes is frequently not defined.
Unless the term is defined in a particular statute, the BCA practice is to disclose all convictions
and any arrests occurring within the previous year that have not been resolved. Juvenile records
are treated separately; see note below.

“Look-back period” is a term sometimes used to describe a statute that only looks back at, or
imposes consequences for, convictions or other matters that occurred during a specified period
before the background check that is being done. If a given statute has a limited look-back period
in terms of what is checked or what matters have consequences for the ability to get a certain job,
license, or permit, the look-back period shows on the table. If a table entry shows no time
qualifiers, the background check would look into (and the employer or licensing authority could
act upon) all data on the individual, regardless of how long ago an incident occurred.

A national criminal records check can be performed with the help of the FBI. The FBI interprets
the federal law, Public Law 92-544, to impose the following requirements on state background
check statutes in order to obtain FBI help. The statute must do the following:

» require the background check subject to submit fingerprints

» expressly indicate that an FBI or national records check is intended
» clearly identify what employees/license applicants it covers

» not be against public policy

» not authorize a private entity to receive the subject’s entire criminal history; an
employer can only be given a list of convictions

In recent years, efforts have been made to incorporate these elements in existing background
check statutes. To obtain FBI cooperation, new statutes must conform to these provisions.

The BCA is authorized to collect a fee for doing state criminal records searches, to be used for
maintaining and improving the state criminal records system. Minn. Stat. § 299C.10. The same
statute requires collection of a $7 fee for FBI fingerprint checks. State law prohibits an employer
from making an employee pay these fees, unless a statute expressly says otherwise. Minn. Stat.

§ 181.645.

Other Background Checks: Public Records and Subject’s Consent

An employer, landlord, or other entity can obtain criminal background information on any job
applicant, potential tenant, or other individual in one of two ways, even when the individual in
question is not subject to a specific background check statute. First, data identifying an
individual convicted of a crime and the offense in question are public for 15 years following
discharge of the sentence (i.e., completion of any incarceration and any probation period). This
information is accessible to anyone. Second, upon obtaining an individual’s written informed
consent to release of private data, an employer or other entity may obtain from the BCA or any



http://www.law.cornell.edu/cfr/text/28/20.33

https://www.revisor.mn.gov/statutes/?id=299C.10

https://www.revisor.mn.gov/statutes/?id=181.645

https://www.revisor.mn.gov/statutes/?id=181.645
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other source whatever criminal history data the individual consented to have released.

Criminal Records Maintained by Nongovernmental Entities

Maintenance of criminal history databases is not limited to only those under the control of a
federal or state agency. Several private businesses maintain their own repositories of criminal
history information and provide background check services to clients for a fee. In Minnesota law,
these businesses are formally referred to as “business screening services.” Widely known
examples of businesses that provide these services include Lexis-Nexis, Thomson-Reuters, and
Experian.

Under Minnesota law, business screening services may only distribute criminal records that
reflect the complete and accurate record provided by the source of the data. This means the
record must have been updated within 30 days of its receipt and have been verified with the data
source within the previous 90 days as being up to date. Business screening services must also
allow tllle subject of a criminal history record to dispute the accuracy or completeness of that
record.

Business screening services are not used to conduct the statutorily mandated federal or state
criminal background checks described in this publication, but business screening services are
often used by employers, landlords, and other private individuals and businesses to conduct
criminal background checks in circumstances where a check is not otherwise mandated by the
law.

Juvenile Records

Some Minnesota laws require or permit access to a juvenile’s prior offense history as a
prerequisite to the juvenile’s employment in certain occupations or for other noncriminal justice
system purposes. Under these circumstances, the BCA is authorized to release juvenile offense
records relating to these qualifying crimes. Minn. Stat. § 299C.095, subd. 1, para. (b).

Except as provided by statute, the BCA will not release a juvenile adjudication history record
and will not release information that reveals the existence of the record. Consent for release of
BCA information by an individual who is the subject of juvenile adjudication history is not
effective. Minn. Stat. § 299C.095, subd. 1, para. (b).

The statutes do not expressly address whether an individual may or may not consent to release of
law enforcement or court records on juvenile history for a background check.

! For more detail on the requirements that apply to business screening services, see Minnesota Statutes, section
332.70.



https://www.revisor.mn.gov/statutes/?id=299C.095

https://www.revisor.mn.gov/statutes/?id=299C.095

https://www.revisor.mn.gov/statutes/?id=332.70

https://www.revisor.mn.gov/statutes/?id=332.70
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The Charts in This Report
The background check statutes described in this report are divided into four categories:

» occupations and activities serving children
» health and human services occupations

» public safety occupations

» miscellaneous occupations and activities

The charts provide information on the type of occupation or activity covered by each statute and
the law’s statutory citation or, where applicable, a citation to the relevant administrative rule.

Each chart also contains information on the following, if they are addressed in a statute:

» the scope of the background check, including if it specifically covers juvenile records,
criminal history data short of conviction, or other matters

»  whether the background check is mandatory or optional

» what, if any, stated effect the background check has on the subject’s eligibility to
perform the occupation or activity covered by the statute; and whether the
background check is exempt from the Criminal Offenders Rehabilitation Act (see
below)

»  who must or may request and perform the background check and any provisions on
who pays the fee

» the rights and duties of the subject of the background check

» whether and how the statute addresses liability and immunity issues arising from (1)
performance or failure to perform the background check or (2) actions taken or not
taken after the check is done

»  whether and how the statute addresses data practices issues raised by the disclosure
and use of information on the subject’s criminal record

If no statutory language is codified on a particular point, the table will read: “not
specified.” Many statutes are silent on at least some of the above features.

The charts in this report are intended to be a general overview only; individuals should always
read the actual statute or speak with an attorney to understand their rights and duties if they are
about to conduct or be the subject of a background check.
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Drafting Issues

Legislators enacting new background check laws or amending existing ones may want to use the
charts in this report as a “check list” to help them decide, on a case-by-case basis, which features
they want to include in a new or amended law.

Legislators also should keep in mind that omitting features from a law may have substantive
implications:

» A statute that does not specify data classifications for the records obtained could
create ambiguity as to whether, for example, private data provided to an employer or
other entity remains private in the recipient’s possession.

» A background check statute that is silent about the effect of its results on employment
or licensure would, in practice, allow an employer or other nongovernment entity and
some government entities the discretion to use or not use the results of the
background check in making an employment or licensing decision.

Criminal Offenders Rehabilitation Act; “Ban the Box” Protections

Background check laws must be read together with the Criminal Offenders Rehabilitation Act in
Minnesota Statutes, chapter 364. This law was first enacted in 1974 and was most recently
amended in 2013. It limits the ability of employers and licensing agencies to review criminal
records and refuse employment or certain kinds of licensure to persons on the basis of their
criminal history.

For both public employers and licensing agencies and private employers, the criminal history of
an applicant for employment may not be considered until after the applicant has been selected for
an interview by the employer. Minn. Stat. § 364.021. Legislation adding private employers to
this mandate, commonly referred to as “ban the box,” was enacted by the 2013 Legislature and
became effective January 1, 2014. See Laws 2013, ch. 61.

For public employment and licensing decisions, a government agency may not rely on: (1) a
criminal record of arrest not followed by conviction; (2) expunged convictions; or (3)
misdemeanor convictions where a jail sentence may not be imposed. Minn. Stat. § 364.04.

Further, in public employment and licensing, an individual may not be disqualified because of a
prior criminal conviction unless the crime relates directly to the employment or type of license
sought. The statute contains criteria for making this determination. Minn. Stat. § 364.03, subd. 2.
Even if a conviction directly relates to a job or license, the individual may show evidence of
rehabilitation. Minn. Stat. § 364.03, subd. 3. These requirements do not extend to employment
decisions by private employers.

? The general rule in the case of data transferred between government entities would be that data retained its
original classification after transfer (in this example, private). That result would not follow if: (1) private criminal
history data were transferred to a nongovernment employer or volunteer agency, and (2) the statute does not require
the recipient to keep the information private.



https://www.revisor.mn.gov/statutes/?id=364

https://www.revisor.mn.gov/statutes/?id=364.021

https://www.revisor.mn.gov/laws/?id=61&doctype=Chapter&year=2013&type=0

https://www.revisor.mn.gov/statutes/?id=364.04

https://www.revisor.mn.gov/statutes/?id=364.03

https://www.revisor.mn.gov/statutes/?id=364.03
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If a hearing or licensing authority rejects an individual in a covered situation, the individual must
receive notice of the reasons for the rejection, the statutory complaint and grievance procedure,
the earliest date the individual may reapply, and that evidence of rehabilitation will be
considered on reapplication. Minn. Stat. § 364.05. Violation of chapter 364 is a violation of an
individual’s civil rights. Minn. Stat. § 364.10.

As an item under “Effect of Background Check,” the charts in this report indicate occupational
licenses and occupations that are expressly exempt from the criminal offenders rehabilitation law
under Minnesota Statutes, section 364.09, or another statute. Some decisions may be made
without giving the individual any of the protections of the act. In other cases, a license or job
may be denied only in the case of specified offenses or for offenses committed within a certain
time period. For accurate information on a particular position or license, it is important to consult
the statutes on a particular occupation or activity. The charts are designed to provide only a brief
overview.



https://www.revisor.mn.gov/statutes/?id=364.05

https://www.revisor.mn.gov/statutes/?id=364.10

https://www.revisor.mn.gov/statutes/?id=364.09
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Occupations and Activities Serving Children

Persons Offered Employment by a K-12 School, Including Teachers and
Athletic and Academic Extracurricular Activity Coaches’

Minn. Stat. § 123B.03

Scope of Criminal history check from the Bureau of Criminal Apprehension

Background (BCA); for nonstate residents, also a check of records in state of residence

Check or FBI records
No limit on look-back period

Mandatory or Mandatory, however, hiring authority may: (1) decide not to request the

Optional check if the applicant received the initial teaching license within the past
12 months; or (2) use the results of a check conducted by another school
hiring authority if it was conducted within the past 12 months, the results
are accessible, the subject executes a written consent form, and hiring
authority has no reason to believe individual committed a disqualifying
act since the check was completed

Effect of Conditional employment pending completion of background check may

Background be terminated based on results of check

Check Exempt from the Criminal Offenders Rehabilitation Act

Who Requests Hiring authority requests check from the BCA

acl;l(l/col:; I;eereforms If applicant is from another state, hiring authority also must request

similar check from that state or, if no equivalent state agency exists there,
from the FBI

Applicant must provide a money order or check payable to the BCA or
hiring authority, at the hiring authority’s choice, to cover the actual cost of
the background check; hiring authority may also accept other negotiable
instruments as payment

Rights and Duties

Right to notice of the effect indicated above

of Subject Applicant must provide executed criminal history consent form
Liability and Hiring authority is not prohibited from hiring applicant with a criminal
Immunity/Data record pending completion of a background check

Practices

Hiring authority is not liable for failing to hire or terminating based on
results of check

3 College students offered employment in a K-12 school through a state work-study program grant are exempt
from the background check requirement. Minn. Stat. § 136A.233, subd. 4.




https://www.revisor.mn.gov/statutes/?id=123B.03

https://www.revisor.mn.gov/statutes/?id=136A.233
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Persons Seeking to Work in a K-12 School as a Volunteer, Student Employee,
or Independent Contractor

Minn. Stat. § 123B.03

Scope of Criminal history check

Background o ] )

Check No limit on look-back period

Mandatory or Optional

Optional

Effect of Exempt from the Criminal Offenders Rehabilitation Act
Background

Check

Who Requests School hiring authority requests background check
and/or Performs

Check: Fee BCA performs check

Applicant must provide a money order or check payable to the BCA or
hiring authority, at the hiring authority’s choice, to cover the actual cost of
background check; hiring authority may also accept other negotiable
instruments as payment, or may choose to pay the costs of the check using
the authority’s own funds

Rights and Duties

Applicant must provide executed criminal history consent form

of Subject Applicant may not enter school grounds without complying with
background check requirements, when requested to do so

Liability and Hiring authority is not prohibited from hiring applicant with a criminal

Immunity/Data record

Practices

Hiring authority is not liable for failing to hire or terminating an
individual based on results of check




https://www.revisor.mn.gov/statutes/?id=123B.03
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Persons Seeking Licensure by the Board of Teaching
Minn. Stat. § 122A.18, subd. 8; Minn. Rules 3512.1600 and 8710.0900

Scope of State and federal criminal history check

Background o ] )

Check No limit on look-back period

Mandatory or Mandatory for all initial license applicants

Optional

Effect of Board has discretion to license or refuse to license an applicant who has a

Background criminal record (implicit in statute)

Check Statute is silent as to what crimes may be the basis for refusing to issue or
revoke a license
Conditional employment pending completion of background check may
be terminated, based on results of check
Exempt from the Criminal Offenders Rehabilitation Act

Who Requests Board of Teaching requests background check

and/or Performs

Check: Fee BCA must perform state and federal check

License applicant must provide a money order or cashier’s check, payable
to the BCA, for the cost of conducting the background check

Rights and Duties

Right to notice that a license may be revoked depending on the results of

of Subject the background check
Right to a contested case hearing
Application must include an executed criminal history consent and
fingerprints

Liability and Not specified

Immunity/Data

Practices




https://www.revisor.mn.gov/statutes/?id=122A.18

https://www.revisor.mn.gov/rules/?id=3512.1600

https://www.revisor.mn.gov/rules/?id=8710.0900
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School Bus or Head Start Driver License Issuance or Renewal; School Bus
Driver Employment

Minn. Stat. §§ 171.321; 171.3215

Scope of Check of state criminal history and driver’s license records for
Background disqualifying offenses and certain moving traffic violations
Check

“Disqualifying offense” includes felonies, all drug offenses, DWI offenses
while driving a school or Head Start bus, and certain nonfelony sex
offenses

For a Head Start bus driver, specified “crimes against a minor” will result
in cancellation of the passenger endorsement on the individual’s driver’s
license

If applicant has resided in Minnesota for less than five years, background
check must include a check of the national criminal records system

No limit on look-back period

Mandatory or Mandatory when license issued or renewed; optional at any time while
Optional licensed

Effect of No school bus driver’s license issued or renewed if applicant has: (1) any
Background prior record of disqualifying offense; (2) DWI or any implied consent
Check violation or gross misdemeanor within the preceding five years; or (3)

four or more moving violations within the preceding three years

An applicant with DWI violations within the prior ten years must have
completed treatment to get a license

An applicant with disqualifying offenses is permanently barred from
obtaining a school bus endorsement

An applicant with four moving violations within three years may reapply
when one year passes after the last conviction

This license is exempt from the Criminal Offenders Rehabilitation Act

Who Requests Department of Public Safety (DPS) requests check; applicant provides
and/or Performs fingerprints
Check; Fee

Any public or private source acceptable to DPS may perform the check

School districts and contractors that employ nonresident school bus
drivers must conduct background check of employee’s driving record and
criminal history in both Minnesota and employee’s state of residence




https://www.revisor.mn.gov/statutes/?id=171.321

https://www.revisor.mn.gov/statutes/?id=171.3215
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Rights and Duties
of Subject

Applicant may receive a temporary school bus endorsement, effective for
no more than 180 days, if applicant presents: (1) an affidavit that the
applicant has not been convicted of a disqualifying offense; and (2) a
criminal history check from each state of residence for the preceding five
years

Commissioner of Public Safety must notify a licensee by mail if school
bus endorsement is canceled

Failure to comply with commissioner’s records check is reasonable cause
for denial or cancellation of school bus endorsement

Liability and
Immunity/Data
Practices

Commissioner may not release records check results to any person except
the applicant or the applicant’s designee in writing
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Children’s Service Worker/Volunteer

(Includes owners, employees, independent contractors, and volunteers who care for, treat, educate, train, or provide
recreation for children and who are not subject to another statutory background check as a condition of occupational
licensure or employment) Minn. Stat. §§ 299C.61; 299C.62; 299C.64

Scope of
Background
Check

Conviction of child abuse crimes, murder, manslaughter, felony assault,
any assault against a minor, kidnap, arson, criminal sexual conduct, and
prostitution crimes or a juvenile delinquency adjudication for an act that
would be one of the above offenses if committed by an adult

No limit on look-back period

Mandatory or Optional

Optional

Effect of Government entities are not exempt from the Criminal Offenders
Background Rehabilitation Act

Check

Who Requests Public, private, nonprofit, or for-profit employer may request BCA to do a
and/or Performs check. BCA may contact FBI; applicant provides fingerprints

Check; Fee

BCA gives employer a copy of the applicant’s criminal record or a
statement that the individual has no record

The service provider pays the fee

Rights and Duties
of Subject

Employer must give individual an opportunity to disclose any convictions
and must notify individual that a BCA check will be done and that
individual has specified rights

Rights include: (1) access to a copy of the background check report and
any record that forms the basis of the report; (2) ability to challenge
accuracy of the data under the Data Practices Act procedures; (3) notice
whether applicant is being denied the position because of BCA report; and
(4) not being required to pay directly or indirectly for the background
check

Liability and
Immunity/Data
Practices

Evidence that nonprofit employer did not request a background check is
not admissible in litigation against the entity

BCA is immune from liability for good faith reliance on FBI records in
doing a background check

Background checks may only be requested by, and provided to,
authorized representatives of a children’s service provider who have a
need to know the information and may only be used for a background
check authorized by this law




https://www.revisor.mn.gov/statutes/?id=299C.61

https://www.revisor.mn.gov/statutes/?id=299C.62

https://www.revisor.mn.gov/statutes/?id=299C.64
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Foreign Student Host Family
Minn. Stat. §§ 5A.04; 299C.62

Scope of Any felony

Background o ] )
Check No limit on look-back period
Mandatory or Optional

Optional

Effect of Not specified

Background

Check

Who Requests Student placement organization requests and pays the fee
and/or Performs Applicant provides fingerprints
Check; Fee

Rights and Duties
of Subject

Organization must give family members an opportunity to disclose any
convictions and must notify the family that a BCA check will be done and
that they have specified rights

Rights include: (1) a copy of the background check report and any record
that forms its basis; (2) ability to challenge accuracy of data under the
Data Practices Act procedures; (3) notice whether the applicant is being
denied the position because of the BCA report; and (4) not being required
to pay directly or indirectly for the background check

Liability and
Immunity/Data
Practices

Evidence that an organization did not request a background check is not
admissible in litigation against the entity

BCA is immune from liability for good faith reliance on FBI records in
doing a background check




https://www.revisor.mn.gov/statutes/?id=5A.04

https://www.revisor.mn.gov/statutes/?id=299C.62
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Proposed Adoptive Parents and Anyone over Age 13 Living in the Proposed

Home

Minn. Stat. §§ 245C.33; 245C.34; 259.41

Scope of
Background
Check

Substantiated maltreatment of vulnerable adults reports
Records relating to maltreatment of minors

Certain juvenile records, depending on the individual studied; reasonable
cause may be required

Information held by the BCA

Information from the child abuse and neglect registry for any state in
which the individual being studied has resided in the past five years

Information from national crime information databases, if the individual
being studied is age 18 or older

Arrest and investigative information, if the Commissioner of Human
Services has reasonable cause to believe the information is pertinent to the
disqualification of the individual

All previous adoption-related background studies completed on the
subject by the commissioner after June 30, 2007, and the name of the
county or private agency that initiated the adoption-related background
study

Mandatory or Mandatory

Optional

Effect of A home study must include an evaluation of the effect of a conviction or
Background substantiated maltreatment report on the ability to care for a child
Check

A home study and background check used to consider placement of a
child on whose behalf Title IV-E adoption assistance payments are to be
made must be rejected if a felony conviction exists at any time for:

e Child abuse or neglect; spousal abuse; a crime against children,
including child pornography; or a crime of violence

A home study and background check used to consider placement of a
child on whose behalf Title IV-E adoption assistance payments are to be
made must be rejected if a felony conviction exists within the last five
vears for:

e Physical assault or battery; or a drug-related offense




https://www.revisor.mn.gov/statutes/?id=245C.33

https://www.revisor.mn.gov/statutes/?id=245C.34

https://www.revisor.mn.gov/statutes/?id=259.41
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Who Requests Child-placing agency gathers information from proposed parents; the
and/or Performs agency forwards the information to the Commissioner of Human Services,
Check; Fee who performs the check

Private agency that proposes placement is assessed the fee

Proposed parent provides fingerprints, if necessary®

Rights and Duties | Adoption agency must give subject written notice that a check will be
of Subject done

Subject must authorize access to any private data needed to complete the
study, disclose all names used in the past, and provide all addresses at
which he/she and anyone in the household over the age of 13, has lived in
the previous five years

A proposed adoptive parent who is the stepparent of the child is required
to undergo a background check, but children of that stepparent are not
required to undergo a study if they are a sibling by birth or adoption to the
person being adopted

An agency may update an adoption study and report at any time

The Commissioner of Human Services is permitted to contract with tribal
organizations to conduct background checks on individuals under tribal
jurisdiction related to adoptions

Liability and Not specified
Immunity/Data
Practices

* Federal law requires that fingerprint-based checks of national crime information databases must be conducted
before a prospective foster or adoptive parent may be approved for child placement, regardless of whether foster
care maintenance or adoption assistance payments are to be made on behalf of the child. 42 U.S.C. 671(2)(20), as
amended by Pub.L. 109-248.




http://www.law.cornell.edu/uscode/text/42/chapter-67
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Court-Appointed Guardians Ad Litem
Minn. Stat. § 518.165, subds. 4 to 6

Scope of Criminal history

léiceliround Substantiated maltreatment of minors and vulnerable adults

Mandatory or Mandatory, if a check has not been completed within the last three years

Optional If it is determined to be in the best interest of the child, the court may
appoint the guardian ad litem before the background check is completed

Effect of Not specified

Background

Check

Who Requests The court submits a request for a background check to the Department of

and/or Performs Human Services (DHS)

Check; Fee

Fee paid by the Minnesota Supreme Court

Rights and Duties

Subject has the right to be informed of the study, the results, and to

of Subject challenge the accuracy and completeness of the results to the agency
responsible for data creation, with some exceptions

Liability and Not specified

Immunity/Data

Practices




https://www.revisor.mn.gov/statutes/?id=518.165
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Personnel Employed in, and License Applicants, Owners, and Household
Members of Facilities for Minors Licensed by the Department of Corrections

Minn. Stat. § 241.021, subd. 6

Scope of Criminal conviction data available from local, state, and national

Background repositories

Check

Mandatory or Mandatory for all employees

Optional

Effect of Individuals are disqualified on the same grounds (and for the same time

Background periods) that apply to human services licensing

Check The Criminal Offenders Rehabilitation Act does not apply to individuals
convicted of child physical or sexual abuse or criminal sexual conduct

Who Requests Department of Corrections (DOC) must contract with DHS

?31;1(1/;)1:; l;eereforms The facility pays the fee

Same procedure DHS uses under Minnesota Statutes, chapter 245A

Rights and Duties

A disqualified individual must be notified by DHS and informed of the

of Subject right to request reconsideration by request to DOC
Liability and Not specified
Immunity/Data

Practices




https://www.revisor.mn.gov/statutes/?id=241.021

https://www.revisor.mn.gov/statutes/?id=245A
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Health and Human Services

Health-Related Licensing

These provisions are required to be implemented no later than January 1, 2018.

Minn. Stat. §§ 214.075; 214.01, subd. 2

Scope of
Background
Check

Applicants for initial licensure, licensure by endorsement, or
reinstatement or other relicensure after a lapse in licensure to submit
criminal background checks

Applicant required to submit to a check again if more than one year lapsed
since previous background check submitted

Board may require licensee to submit to another background check if it
has reasonable cause to believe that licensee has been charged or
convicted of a crime

Background checks of all current licensees affected

Includes the following boards: Board of Examiners of Nursing Home
Administrators, the Office of Unlicensed Complementary and Alternative
Health Care Practice, the Board of Medical Practice, the Board of
Nursing, the Board of Chiropractic Examiners, the Board of Optometry,
the Board of Physical Therapy, the Board of Psychology, the Board of
Social Work, the Board of Marriage and Family Therapy, the Board of
Behavioral Health and Therapy, the Board of Dietetics and Nutrition
Practice, the Board of Dentistry, the Board of Pharmacy, the Board of
Podiatric Medicine, and the Board of Veterinary Medicine.

The following health-related licensed occupations are also included:
occupational therapy practitioners, speech-language pathologists,
audiologists, and hearing instrument dispensers

Mandatory or
Optional

Mandatory

Effect of
Background
Check

If applicant refuses to consent to background check or fails to submit
fingerprints after 90 days of application, then licensing board must not
issue license and any fees submitted by applicant are forfeited, and
applicant is subject to disciplinary actions

Who Requests
and/or Performs
Check; Fee

Licensing board must submit the fingerprints to BCA; BCA performs
check for state criminal history; BCA forwards fingerprints to FBI to
complete national criminal history check; BCA reports results to the
licensing board

Applicant’s consent is required and applicant responsible for the fees

5 See Laws 2013, ch.

108, art. 10, § 12.




https://www.revisor.mn.gov/statutes/?id=214.075

https://www.revisor.mn.gov/statutes/?id=214.01

https://www.revisor.mn.gov/laws/?id=108&doctype=Chapter&year=2013&type=0
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Rights and Duties | Licensing board notifies applicant if applicant disqualified

of Subject Applicants may challenge accuracy of report prior to the board making a

disciplinary ruling; applicant must make request within 30 days from
notice from the licensing board and has up to 180 days to challenge report
with the agency responsible for record

Liability and Not specified
Immunity/Data
Practices
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Alcohol and Drug Counselor License

Minn. Stat. §§ 148F.025, subd. 4; 148F.09

Scope of Criminal conviction data
léiceliround Reports of substantiated maltreatment of minors and vulnerable adults
Other information (undefined)
No limit on look-back period
Mandatory or Mandatory for license applicants
Optional
Effect of A conviction of, or guilty plea or nolo contendere to, a felony or gross
Background misdemeanor reasonably related to the provision of alcohol and drug
Check counseling services is grounds for license denial, suspension, revocation,
or restriction
Not exempt from the Criminal Offenders Rehabilitation Act
Who Requests The Board of Behavioral Health and Therapy may contract with the
and/or Performs Commissioner of Human Services to obtain criminal history data from the
Check; Fee BCA

Rights and Duties
of Subject

After the board has issued a cease and desist order to stop a person from
violating or threatening to violate a statute, rule, or order that the board
has issued or has authority to enforce, an individual may have a contested
case hearing for unfavorable license action. See Minn. Stat. § 148F.095

License applicant must sign a release authorizing the Board of Behavioral
Health and Therapy to check with BCA, Office of Health Facilities
Complaints, DHS, and other agencies specified in rules. See Minn. Stat. §
148F.025

Liability and
Immunity/Data
Practices

Information is “private data on individuals,” as defined in section 13.02,
subdivision 12




https://www.revisor.mn.gov/statutes/?id=148F.025

https://www.revisor.mn.gov/statutes/?id=148F.09

https://www.revisor.mn.gov/statutes/?id=148F.095

https://www.revisor.mn.gov/statutes/?id=148F.025

https://www.revisor.mn.gov/statutes/?id=148F.025

https://www.revisor.mn.gov/statutes/?id=13.02
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Parents Seeking Return of a Child from Out-of-Home Placement, and
Emergency Placement with Relatives, Including Household Members Over

Age 13

Minn. Stat. §§ 260C.209; 260C.212; 245A.035

Scope of Criminal history

gi‘lzlzgound Local law enforcement data about the household
Substantiated maltreatment of minors and vulnerable adults

Mandatory or Permissive if the social services agency has reasonable cause to believe

Optional the individual has a criminal history or history of maltreatment of a child
or vulnerable adult, or if the relative being considered for placement needs
to be licensed for foster care or a background check is otherwise required
by law

Effect of Not specified

Background

Check

Who Requests Appropriate social services agency

and/or Performs

Check; Fee

Rights and Duties

Individual must provide information sufficient to ensure accurate

of Subject assessment, including fingerprints in some cases (if fingerprints are not
provided upon request in cases involving emergency relative placement,
the child must be removed from the home)

Liability and Not specified

Immunity/Data

Practices




https://www.revisor.mn.gov/statutes/?id=260C.209

https://www.revisor.mn.gov/statutes/?id=260C.212

https://www.revisor.mn.gov/statutes/?id=245A.035
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Licensure of Adult and Child Family Foster Care Providers, Including
Relatives, and In-home Child Care Providers

(Includes license applicants; anyone in the household who is age 13 or older and not receiving licensed services
from the program; current or prospective employees and unsupervised volunteers who have direct contact with
individuals served by specified licensed residential and nonresidential facilities; and managerial officials. In
addition, where the Commissioner of Human Services has reasonable cause, a check may be conducted on an
individual age ten to 12; and any other individual who may have unsupervised access to those served by the
facility.) Minn. Stat., ch. 245C; § 268.047, subd. 2, cl. (2)

Scope of Criminal conviction data
Background

Arrest and investigative data if deemed pertinent
Check & p

Substantiated maltreatment of vulnerable adults and minors

Juvenile court records of delinquency proceedings within five years
preceding license application or individual’s 18th birthday, whichever
period is longer

All juvenile court records may be reviewed for some individuals ages 13
to 17, if reasonable cause exists

Information regarding registration in Minnesota as a predatory offender
under section 243.166

Mandatory or Mandatory for all new applicants, current and prospective employees, and
Optional volunteers, at initial application and at relicensure, subject to certain
conditions provided in the law

Effect of A conviction, admission, Alford plea, or determination of guilt based on a
Background preponderance of the evidence can disqualify applicants, employees, and
Check other household members

Factors are listed for determining whether the disqualified individual
poses risk of harm and cannot be employed or licensed. A disqualified
individual may not be eligible for reconsideration if the individual: (1)
was convicted of: (a) particular offenses within specified periods of time;
or (b) particular other offenses, regardless of how long ago; or (2) within
the seven years preceding the study, the individual committed specified
kinds of maltreatment of a minor or vulnerable adult, or if a mandated
report failed to report substantiated maltreatment of a minor or vulnerable
adult.

Exempt from the Criminal Offenders Rehabilitation Act

Who Requests DHS performs checks for some child and adult foster care; otherwise, the
and/or Performs check is performed by: (1) the county where the license applicant resides;
Check; Fee or (2) a tribal licensing agency when it performs licensing activities

Adult foster care license holders are required to pay a background check
study fee. Child foster care and in-home daycare providers are not
required to pay a fee.




https://www.revisor.mn.gov/statutes/?id=245C

https://www.revisor.mn.gov/statutes/?id=268.047

https://www.revisor.mn.gov/statutes/?id=243.166
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County agency checks with district courts in the communities where the
subject has lived for the past five years, with the BCA, with the local
police and sheriff, county attorneys, and juvenile court. Records of
maltreatment determinations are requested from county social service
agencies

An FBI check can be requested if necessary; applicant must provide
fingerprints

Online database of background studies initiated by an agency will be
maintained by the Commissioner of Human Services while the individual
is affiliated with the agency. If the individual leaves the agency and then
returns, the agency is required to complete a new background check
regardle6ss of the time at which the individual was not affiliated with the
agency.

Rights and Duties
of Subject

The commissioner notifies individual and employing facility or license
holder if individual is disqualified

Individual may request reconsideration of disqualification by DHS on
grounds that information is incorrect or individual does not pose a risk of
harm to anyone who would be served

Subject must provide specified identifying information and fingerprints
may be required under certain circumstances

Subject receives a privacy notice with specified information concerning
how private information may be used.

Liability and
Immunity/Data
Practices

A license holder is not liable for terminating a person who is required to
have a background study, if terminating was in good faith reliance on a
notice of disqualification provided by DHS

Employer does not incur liability for unemployment compensation if a
claimant’s discharge from employment was required by a law mandating
a background check

All information on individuals obtained by DHS or a county is “private”
data

% The Commissioner of Human Services is required to develop and implement an electronic process that
transfers criminal case information from the Minnesota court information system. The database will include all
information that relates to an individual who has been subject to a background check and who remains affiliated
with the agency that initiated the background check. If an individual who is no longer affiliated returns to an agency
requiring a background check, the agency is required to initiate a new background check regardless of the length of
time that the individual was no longer affiliated with the agency. An online system to access and update such
information will also be maintained. Minn. Stat. § 245C.04, subd. 4.




https://www.revisor.mn.gov/statutes/?id=245C.04
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Licensed Health and Human Services Facilities and Nonlicensed Personal
Care Provider Organizations

(Includes hospitals, nursing homes, hospices, and other facilities licensed by the Commissioner of Health; home
care providers; supplemental nursing services agencies; children's therapeutic services and supports provider; and
residential treatment facilities and programs licensed by DHS) Minn. Stat. §§ 144A.46; 144A.476; 144A.472;
144.057; 245C.03; 245C.10; 245C.15; 256B.0651-.0656

Scope of
Background
Check

State criminal conviction data and federal data in some cases

Substantiated maltreatment of vulnerable adults and of minors in licensed
programs

Arrest and investigative information if reason to believe pertinent

Juvenile data for individuals residing in a home that provides child or
adult day care or foster care

Owners and managerial officials of home care providers; owners must
have sufficient authority or control over decisions related to operation of
the home care provider; managers have direct contact or are individuals
who have responsibility for management or direction of the policies,
services, or employees of the home care provider

Employees, contractors, and volunteers of home care providers are also
subject to background checks

Mandatory or

Mandatory for initial licensure and renewal; rechecks not required for

Optional certain employees continuously employed in a licensed facility

Effect of Conviction of specified offenses or substantiated maltreatment can
Background disqualify employees from patient or resident contact or from

Check unsupervised contact for time periods specified in law, but not from all

employment in a facility

Owners and managerial officials of nonlicensed personal care provider
organizations may be barred from enrollment if they are disqualified

Statutory factors determine whether an individual can be employed to
perform a given activity

Statute provides grounds for reconsideration of disqualification

Licensing decisions are exempt from the Criminal Offenders
Rehabilitation Act




https://www.revisor.mn.gov/statutes/?id=144A.46

https://www.revisor.mn.gov/statutes/?id=144A.476

https://www.revisor.mn.gov/statutes/?id=144A.472

https://www.revisor.mn.gov/statutes/?id=144.057

https://www.revisor.mn.gov/statutes/?id=245C.03

https://www.revisor.mn.gov/statutes/?id=245C.10

https://www.revisor.mn.gov/statutes/?id=245C.15

https://www.revisor.mn.gov/statutes/?id=256B.0651
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Who Requests MDH contracts with DHS for health department-licensed programs
and/or Performs

DHS handles programs it licenses and nonlicensed personal care provider

Check; Fee .
organizations
Facility submits form to DHS and pays fee, no more than $20

DHS checks with BCA and checks DHS maltreatment records; DHS
checks with FBI when indicated on BCA record

Applicant provides fingerprints, if necessary

Rights and Duties | DHS notifies applicant and, in some instances, employing facility if
of Subject individual is disqualified

DHS may notify the employer of the grounds if it is failure to cooperate
with the background study

Individual may request reconsideration on grounds that the records are
incorrect or the individual does not pose a risk of harm

Subject must provide specified identifying information and DHS may
require fingerprints under certain circumstances

Liability and There is no civil liability for good faith termination of persons required to
Immunity/Data have a background study if the employer relies on a notice of
Practices disqualification provided by DHS

Records are to be retained as private data by DHS
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Community First Services and Supports
Minn. Stat. § 256B.85, subd. 24; chs. 245C; 245D.

Scope of Owners with 5 percent interest or more, managing employees, and support
Background workers and specialists of agency providers for the medical assistance
Check state plan option are subject to background checks under chapter 245C

Subcontractors and temporary staff are also subject to background checks

Background check includes information related to: maltreatment of
vulnerable adults and minors; juvenile court records; and arrest and
investigative information if reasonable cause to deem investigation

pertinent
Mandatory or Mandatory; in some cases reasonable cause to conduct the check is
Optional required
Effect of A conviction, admission, Alford plea, or determination of guilt based on
Background preponderance of the evidence can disqualify applicants, employees, and
Check other household members

Factors are listed for determining whether the disqualified individual
poses risk of harm and cannot be employed or licensed. A disqualified
individual may not be eligible for reconsideration if the individual: (1)
was convicted of: (a) particular offenses within specified periods of time;
or (b) particular other offenses, regardless of how long ago; or (2) within
the seven years preceding the study, the individual committed specified
kinds of maltreatment of a minor or vulnerable adult, or if a mandated
report failed to report substantiated maltreatment of a minor or vulnerable
adult.

Exempt from the Criminal Offenders Rehabilitation Act

Who Requests Conducted by the Commissioner of Human Services or county agency
and/or Performs
Check; Fee

Rights and Duties | The commissioner notifies individual and employing facility or license
of Subject holder if individual is disqualified

Individual may request reconsideration of disqualification by DHS on
grounds that information is incorrect or individual does not pose a risk of
harm to anyone who would be served

Subject must provide specified identifying information and fingerprints
may be required under certain circumstances

Subject receives a privacy notice with specified information concerning
how private information may be used




https://www.revisor.mn.gov/statutes/?id=256B.85

https://www.revisor.mn.gov/statutes/?id=245C

https://www.revisor.mn.gov/statutes/?id=245D

https://www.revisor.mn.gov/statutes/?id=245C
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Liability and A license holder is not liable for terminating a person who is required to
Immunity/Data have a background study, if terminating was in good faith reliance on a
Practices notice of disqualification provided by DHS

Employer does not incur liability for unemployment compensation if a
claimant’s discharge from employment was required by a law mandating
a background check

All information on individuals obtained by DHS or a county is “private”
data
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Social Workers

Minn. Stat. §§ 148E.055, subd. 8; 148E.245; 148E.250; 148E.255; 148E.260; 148E.270

Scope of
Background
Check

Criminal history

If the Board of Social Work has probable cause and a belief that a health-
related condition exists relevant to a violation, the board may order a
mental, physical, or chemical dependency evaluation

Mandatory or Mandatory

Optional

Effect of If a background check indicates past criminal behavior, the board may

Background take disciplinary action (for example, deny the license application) or may

Check enter into a voluntary agreement for corrective action with the license
applicant

Who Requests BCA conducts the background check at the request of the Board of Social

and/or Performs Work

Check; Fee

The board has the power to issue subpoenas and compel attendance of
witnesses and all necessary papers, books, records, documents, and other
evidentiary material

License applicant pays fee specified by BCA

Rights and Duties

License applicant must authorize the board to complete the check

of Subject Applicant has a duty to cooperate fully with the investigation, including
responding fully and promptly to questions, and providing copies of client
and other records as reasonably requested by the board

Liability and Data collected is treated as investigative data and classified as confidential

Immu.nlty/Data Client records obtained are protected as private data unless the client

Practices

authorizes the records to be made public




https://www.revisor.mn.gov/statutes/?id=148E.055

https://www.revisor.mn.gov/statutes/?id=148E.245

https://www.revisor.mn.gov/statutes/?id=148E.250

https://www.revisor.mn.gov/statutes/?id=148E.255

https://www.revisor.mn.gov/statutes/?id=148E.260

https://www.revisor.mn.gov/statutes/?id=148E.270
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Certain Employees, Contractors, and Other Individuals Affiliated with
Programs Licensed by the Department of Human Services

Minn. Stat. ch. 245C

Scope of Criminal history
Background

Maltreatment of minors or vulnerable adults reports
Check

Arrest and investigative information, if reasonable cause exists
Juvenile court records, in some cases

Predatory offender registration in Minnesota

Mandatory or Mandatory; in some cases reasonable cause to conduct the check is
Optional required

Effect of Certain types of criminal convictions disqualify an individual from direct

Background contact or access to persons being served. The disqualification may be for
Check seven, ten, or 15 years, or the individual may be permanently disqualified.
The length of the disqualification depends on the severity of the offense.

An individual who has been disqualified due to a background check result
may request that the commissioner reconsider the disqualification. A
disqualification may be set aside if the individual submits sufficient
information to demonstrate that the individual does not pose a risk of
harm to any person served by the applicant, license holder, or other entity.
Depending on the types of offenses in the individual’s background, the
commissioner may be prohibited from setting aside a disqualification.

In some cases, following a reconsideration decision, an individual who is
disqualified may request a fair hearing on the issue.

Who Requests Individual applicants, license holders, or other individuals subject to the
and/or Performs background check are not required to pay the fee for the check; the
Check; Fee appropriate agency or organization submitting the background check
request pays the fee

Checks are conducted by the Commissioner of Human Services, or by the
appropriate county agency or tribal organization

Background checks conducted by the commissioner must be completed
within 15 working days, or notice must be given that more time is needed
to complete the study. Minn. Stat. § 245C.17, subd. 1, paras. (a) and (b).

Online database of background studies initiated by an agency will be
maintained by the commissioner while the individual is affiliated with the
agency. If the individual leaves the agency and then returns, the agency is




https://www.revisor.mn.gov/statutes/?id=245C

https://www.revisor.mn.gov/statutes/?id=245C.17
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required to complete a new background check regardless of the time at
which the individual was not affiliated with the agency.’

Rights and Duties
of Subject

Failure to cooperate with a background check study is reasonable cause to
disqualify that individual or suspend or revoke a license or registration

An individual may not be issued a license, live in a household where a
licensed program will be provided, or provide direct contact services to
persons served by a licensed program until proper notification is received
from the commissioner. Access to persons receiving services is also
prohibited in certain cases unless the subject is under continuous, direct
supervision

Liability and
Immunity/Data
Practices

Data on individuals whose disqualifications were set aside may be public
or private data, depending on the circumstances

7 The Commissioner of Human Services is required to develop and implement an electronic process that
transfers criminal case information from the Minnesota court information system. The database will include all
information that relates to an individual who has been subject to a background check and who remains affiliated
with the agency that initiated the background check. If an individual who is no longer affiliated returns to an agency
requiring a background check, the agency is required to initiate a new background check regardless of the length of
time that the individual was no longer affiliated with the agency. An online system to access and update such
information will also be maintained. Minn. Stat. § 245C.04, subd. 4.




https://www.revisor.mn.gov/statutes/?id=245C.04



House Research Department Revised: February 2014
Overview of Background Checks Page 31

Public Safety Occupations and Activities

Peace Officer Licensure and Employment
Minn. Stat. §§ 13.41; 626.84; 626.87; Minn. Rules 6700.0700

Scope of Licensure: Thorough background check to disclose the existence of any
Background criminal record or conduct that would adversely affect performance of
Check peace officer duties

Employment: (1) Whether applicant meets standards of the Peace Officer
Standards and Training (POST) Board and standards for access to
computerized criminal records systems; and (2) prior employment
information, including occupational licensing data

No limit on look-back period

Check of federal and state criminal records systems; fingerprints
forwarded to FBI and BCA

Check with current and prior employers for employment information;
court order authorized to compel disclosure of this information

Mandatory or Mandatory

Optional

Effect of Any felony conviction in this or any other jurisdiction disqualifies
Background applicant from peace officer licensure

Check

Law enforcement agency may set higher standards for employment
purposes

Exempt from the Criminal Offenders Rehabilitation Act

Who Requests Law enforcement agency seeking to employ applicant requests check
and/or Performs
Check; Fee®

Rights and Duties | Employment information sealed or otherwise subject to nondisclosure by
of Subject court order may not be disclosed; however, prior employer must tell
requesting law enforcement agency of the existence of the court order

Liability and Employers and former employers are not civilly liable if they disclose
Immunity/Data employment information, absent fraud or malice
Practices

POST Board is authorized to provide private data on applicants to law
enforcement agencies conducting background checks

Law enforcement agencies must share background check data with POST
Board and other requesting law enforcement agencies

¥ Under section 181.645, the employee cannot be required to pay the fee because the statute does not require
the employee to pay.




https://www.revisor.mn.gov/statutes/?id=13.41

https://www.revisor.mn.gov/statutes/?id=626.84

https://www.revisor.mn.gov/statutes/?id=626.87

https://www.revisor.mn.gov/statutes/?id=181.645

https://www.revisor.mn.gov/rules/?id=6700&date=2013
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Fire Protection Agencies
Minn. Stat. §§ 299F.035; 604A.31, subd. 4

Scope of Criminal history (which includes adult convictions and juvenile

Background adjudications) and employment history

Check No limit on look-back period

Mandatory or Mandatory Minnesota criminal history check or national criminal history

Optional (if less than five years residing in Minnesota or otherwise requested by the
fire chief); employment history check is optional

Effect of Criminal history data may be used to assess job applicants or employees

Background only if directly related to the position sought or currently held.

Check Exempt from the Criminal Offenders Rehabilitation Act

Who Requests For Minnesota criminal history checks, fire chief requests either

and/or Performs superintendent or chief of police to do a search and pays fee

Check; Fee

Applicant or employee signs form giving informed consent

For national criminal history checks, fire chief requests superintendent to
do search and pays fee and superintendent obtains national criminal
history from the FBI

Applicant or employee signs form giving informed consent and must
provide fingerprints

Rights and Duties

A fire department hiring or employing authority that obtains access to

of Subject criminal history data under this section must use uniform access
procedures that apply to all applicants or employees. With respect to
current employees, a hiring or employing authority may request private
data only if at least one year has elapsed since access to the data was
previously requested.
Liability and Former employers not liable for information they provide
Immunity/Data . , . . S .
If applicant’s previous employment information is subject to a
Practices bb P oy )

confidentiality agreement with a former employer, or the information is
sealed or otherwise subject to nondisclosure pursuant to court order, the
employer must disclose the existence of the agreement or order




https://www.revisor.mn.gov/statutes/?id=299F.035

https://www.revisor.mn.gov/statutes/?id=604A.31
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Purchase of Firearms from a Federally Licensed Firearms Dealer
Minn. Stat. §§ 624.7131; 624.7132; 624.713, subd. 5

Scope of
Background
Check

Criminal history and warrant records in local, state, and national criminal
record repositories, including the National Instant Criminal Background
Check System; civil commitment records collected by the DHS; other
state and local records systems, if possible

Mandatory or

Mandatory, unless the purchaser has a valid, Minnesota-issued permit to

Optional carry a pistol

Effect of An applicant that is prohibited from possession of a pistol or semi-
Background automatic military-style assault weapon must not be granted a transferee
Check permit

Who Requests Chief of police conducts the check; if the applicant resides in an area
and/or Performs where there is no local chief of police, the county sheriff conducts the
Check; Fee check

No fee is charged for conducting the background check

Rights and Duties

An applicant who is denied a transferee permit may appeal the denial in

of Subject district court; applicant must be provided with written notice of the denial
and the specific reason the application was denied

Liability and A person who makes a false statement in order to obtain a transferee

Immunity/Data permit, and who knows or has reason to know the statement is false, is

Practices guilty of a gross misdemeanor




https://www.revisor.mn.gov/statutes/?id=624.7131

https://www.revisor.mn.gov/statutes/?id=624.7132

https://www.revisor.mn.gov/statutes/?id=624.713
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Permit to Carry a Pistol in Public Places

Minn. Stat. § 624.714

Scope of Criminal history and warrant records in local, state, and national criminal

Background record repositories, including the National Instant Criminal Background

Check Check System; civil commitment records collected by the DHS; other
state and local records systems, if possible

Mandatory or Mandatory

Optional

Effect of An applicant that is prohibited from possession of a pistol or semi-

Background automatic military-style assault weapon must not be granted a permit

Check

Who Requests County sheriff conducts the check; an application fee of up to $100 may

and/or Performs be charged

Check; Fee

Rights and Duties

An applicant who is denied a permit may appeal the denial in district

of Subject court; applicant must be provided with written notice of the denial and the
specific reason the application was denied

Liability and A person who makes a false statement in order to obtain a permit, and

Immunity/Data who knows or has reason to know the statement is false, is guilty of a

Practices gross misdemeanor

Law enforcement and certified instructors are not liable for a permit
holder’s acts with a firearm, unless the person had actual knowledge that
the applicant was prohibited by law from possession of a firearm




https://www.revisor.mn.gov/statutes/?id=624.714
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Permit to Build or Operate Hazardous or Solid Waste Facility
Minn. Stat. § 115.076

Scope of State or federal criminal convictions within the past five years that bear on

Background the likelihood of operating the facility according to law

Check

Mandatory or Optional

Optional

Effect of Pollution Control Agency (PCA) may refuse to issue permit if

Background investigation discloses state or federal conviction bearing on the

Check likelihood that applicant will operate the facility in compliance with
pollution laws

Who Requests PCA performs the check; the applicant pays the cost

and/or Performs

Check; Fee

Rights and Duties | Before refusing to issue permit, PCA must give applicant relevant

of Subject information and an opportunity to submit additional information on the
circumstances surrounding the conviction and the applicant’s
rehabilitation

Applicant has the right to an administrative hearing upon denial of permit

Applicant must pay reasonable costs of the investigation

Liability and Not specified
Immunity/Data
Practices




https://www.revisor.mn.gov/statutes/?id=115.076



House Research Department Revised: February 2014
Overview of Background Checks Page 36

Application to Equip Motor Vehicle with Police Band Radio
Minn. Stat. § 299C.37

Scope of Conviction in this state or elsewhere of a “crime of violence,” as defined

Background in Minnesota Statutes, section 624.712, within the ten-year period

Check following sentence discharge

Mandatory or Mandatory

Optional

Effect of Criminal record disqualifies applicant from obtaining permission to equip

Background motor vehicle with police band radio

Check Using a radio without a permit is a misdemeanor; repeat offense is a gross
misdemeanor

Who Requests Unclear

aClL(:e/colZ; I;eereforms Applicant applies to BCA for permit

Unclear whether BCA performs background check or applicant must
disclose criminal record on application

Rights and Duties | Not specified
of Subject

Liability and Not specified
Immunity/Data
Practices




https://www.revisor.mn.gov/statutes/?id=299C.37

https://www.revisor.mn.gov/statutes/?id=624.712
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Private Detective and Protective Agency Employees
Minn. Stat. §§ 268.047, subd. 2, cl. 2; 326.336

Scope of Conviction in this state or elsewhere of any felony or of any other offense

Background listed in Minnesota Statutes, section 326.3381, other than nonfelony-level

Check assault; listed offenses include criminal sexual conduct, theft, robbery,
burglary, unlawful entry, extortion, defamation, buying or receiving stolen
property, unlawful possession or use of a weapon or burglary tools, drug
offenses, and escape
No limit on look-back period

Mandatory or Mandatory

Optional

Effect of Applicant may not be hired or must be dismissed if background check

Background indicates disqualifying conviction

Check Exempt from the Criminal Offenders Rehabilitation Act

Who Requests Employer requests check and pays fees’

aCILde/cOl:; l;?eel;eforms BCA performs check

BCA must request FBI to perform check of national records

Employer must submit full set of applicant’s fingerprints and applicant’s
written consent to BCA

Applicant may be conditionally employed pending completion of check
but may not perform detective or agent duties during conditional
employment

Rights and Duties | Not specified

of Subject

Liability and An employer is not liable for unemployment insurance in the event of
Immunity/Data mandatory discharge

Practices

? Pursuant to section 181.645, the employee cannot be required to pay the fee because the statute does not
require the employee to pay.




https://www.revisor.mn.gov/statutes/?id=268.047

https://www.revisor.mn.gov/statutes/?id=326.336

https://www.revisor.mn.gov/statutes/?id=326.3381

https://www.revisor.mn.gov/statutes/?id=181.645
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Explosive License or Permit

Minn. Stat. § 299F.77

Scope of Applicants seeking permits to possess explosives or blasting agents or

Background license to manufacture, assemble, or store explosives are subject to a

Check background check, which includes criminal records, histories, and
warrants information

Mandatory or Mandatory

Optional

Effect of Commissioner of Public Safety uses the background check in determining

Background whether the applicant qualifies to receive the license

Check County sheriff or police chief uses the background check in determining
whether the applicant qualifies to receive the permit

Who Requests Commissioner requests background check for licenses

aCI;Ide/COl:; l;eereforms County sheriff or police chief request background check for permits

Rights and Duties | Not specified

of Subject

Liability and Not specified

Immunity/Data

Practices




https://www.revisor.mn.gov/statutes/?id=299F.77
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Employees and Contractors of Noncriminal Justice Agencies that Conduct or
Have Access to Background Check Data on Others"’

Minn. Stat. § 299C.46, subd. 3, paras. (g) and (h)

Scope of
Background
Check

State and federal criminal history

Mandatory or

Mandatory for employees and contractors of noncriminal justice agencies

Optional that receive and review criminal history data on other individuals, to
determine those individuals’ eligibility for employment, housing, license,
or other legal right dependent on a background check, if the agency does
not have a secure connection to the criminal justice data communications
network but receives criminal history data by other means

Effect of The employee or contractor is disqualified if the criminal history record

Background shows any disqualifier that the employee or contractor would apply to the

Check criminal history record of other individuals

Who Requests Noncriminal justice agency submits request to the superintendent of the

and/or Performs
Check; Fee

Bureau of Criminal Apprehension. Superintendent returns data to the
agency.

When the individual is to have access to the secure network, the
noncriminal justice agency must review the data with specified
individuals and make access determinations based on FBI and BCA
policy

Superintendent may charge fee

Rights and Duties

The subject must provide a written, signed consent to conduct the check,

of Subject and is required to provide fingerprints
Liability and Not specified

Immunity/Data

Practices

12 A definition of “noncriminal justice agency” is provided in statute: “an agency of the state or a political
subdivision of the state charged with the responsibility of performing checks of state databases connected to the
criminal justice data communications network.” Minn. Stat. § 299C.46, subd. 2a.




https://www.revisor.mn.gov/statutes/?id=299C.46

https://www.revisor.mn.gov/statutes/?id=299C.46
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Employees and Contractors of Certain Criminal Justice Agencies With Access
to the Criminal Justice Data Communications Network"'

Minn. Stat. § 299C.46, subd. 3, paras. (d) and (e)

Scope of State and federal criminal history
Background
Check

Mandatory or Mandatory for employees and contractors of criminal justice agencies
Optional

Effect of Not specified; check must be conducted as required by FBI
Background
Check

Who Requests Not specified; check must be conducted as required by FBI
and/or Performs
Check; Fee

Rights and Duties | Not specified; check must be conducted as required by FBI
of Subject

Liability and Not specified
Immunity/Data
Practices

" A definition of “criminal justice agency” is provided in statute: “an agency of the state or a political
subdivision or the federal government charged with detection, enforcement, prosecution, adjudication or
incarceration in respect to the criminal or traffic laws of this state. This definition also includes all sites identified
and licensed as a detention facility by the commissioner of corrections under section 241.021 and those federal
agencies that serve part or all of the state from an office located outside the state.”




https://www.revisor.mn.gov/statutes/?id=299C.46

https://www.revisor.mn.gov/statutes/?id=241.021
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Other Occupations and Activities

Gubernatorial Appointees and Governor’s Residence Employees

Minn. Stat. § 4.055

Scope of
Background
Check

Criminal history
Predatory offender registration
Warrants

Driver’s license records

Mandatory or Optional

Optional

Effect of Not specified

Background

Check

Who Requests Governor’s office performs check and, if requested, pays fee to
and/or Performs superintendent

Check; Fee

Rights and Duties

Individuals must provide written authorization to conduct the background

of Subject check
If national criminal history is to be checked, individual must provide
fingerprints

Liability and Not specified

Immunity/Data

Practices




https://www.revisor.mn.gov/statutes/?id=4.055
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Applicants Seeking Licensure by, or an Employment or Volunteer Position
with, a City or County

Minn. Stat. § 299C.72

Scope of Adult convictions

gi‘lzlzgound Adult open arrests less than one year old

Mandatory or Optional; authorization applies only to applicants not otherwise subject to
Optional a federal or state-mandated background check requirement

Effect of Law enforcement agency indicates whether the applicant has a criminal
Background history that would prevent hire, acceptance as a volunteer, or issuance of a
Check license

Who Requests Authorized law enforcement agency conducts check

and/or Performs Fee not specified

Check; Fee

Rights and Duties | Requires informed consent of applicant

of Subject

Liability and Authorized law enforcement agency is prohibited from disseminating the
Immunity/Data criminal history data and must maintain it securely within the agency’s

Practices

office




https://www.revisor.mn.gov/statutes/?id=299C.72
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Guardians and Conservators
Minn. Stat. § 524.5-118

Scope of Must be done: (1) before a guardian or conservator is appointed, unless
Background the court lets the subject serve pending the study or unless the subject has
Check been checked within the past two years; and (2) once every two years after

appointment, if the subject continues serving

BCA criminal history data and records showing whether the subject has a
finding of substantiated maltreatment of a vulnerable adult or minor must
be checked

If the subject has not resided in Minnesota the previous ten years or BCA
information indicates a multistate offender or undetermined multistate
status, the national criminal records repository must be searched

Further, the court must request state licensing agency data if the search

shows that the guardian or conservator held a professional license from

the professional fiduciary agencies listed in subdivision 2a if the license
was conditioned, suspended, revoked, or canceled

No limit on look-back period

Mandatory or Mandatory

Optional

Effect of Not specified

Background

Check

Who Requests The court appointing the guardian or conservator asks BCA (National
and/or Performs Criminal Records Depository, or state licensing agency data if necessary)
Check; Fee to do check

A professional guardian or conservator must pay the fee. If the proposed
ward or conservatee has an estate, the fee comes from the estate. If the
proposed ward or conservatee is indigent, the court pays. For guardianship
of the person, if the proposed ward is not indigent, the court may require
the fee to be paid by either the guardian or conservator or the court.

The court gives the proposed guardian or conservator a notice of rights
and a consent form; it then asks DHS to complete a background check and
includes the subject’s consent to release the results to the court;
fingerprints must be included for a national records check

Results must be returned to the court within 15 working days, except a
national criminal records search result will be forwarded within three days
after DHS receives it

If appointment prior to the completion of the check is required, the court
may make the appointment pending results; check must be done as soon a
reasonably possible or no later than 30 days after appointment




https://www.revisor.mn.gov/statutes/?id=524.5
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Rights and Duties
of Subject

The subject has the right: (1) to be informed that the court will request a
check to determine whether the subject’s appointment or continued
service is in the ward or conservatee’s best interests; (2) to receive a copy
of the results from the court; and (3) to challenge the accuracy and
completeness of information, except as precluded by the human services
licensing appeal law

The subject must sign a consent to have the background study done and
has a right to see the results and challenge the accuracy and completeness
of information except as precluded by the human services licensing appeal
law

Liability and
Immunity/Data
Practices

Not specified
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Volunteer Instructor Applicants: Department of Natural Resources

Minn. Stat. § 84.027

Scope of Criminal history

Background

Check

Mandatory or Optional

Optional

Effect of Not specified

Background

Check

Who Requests DNR commissioner conducts the background check

and/or Performs

Check; Fee

Rights and Duties | Individual must consent, in writing, to the background check

of Subject Individual has the right to be notified of the check and its results, as well
as to obtain any record that forms the basis for the check and report
The individual may also challenge the accuracy and completeness of the
report

Liability and Not specified

Immunity/Data

Practices




https://www.revisor.mn.gov/statutes/?id=84.027
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Driver Training Instructor License
Minn. Stat. §§ 171.02; 171.35; 171.3215, subd. 3; Minn. Rules 7411.0620

Scope of State and federal criminal records

lé‘iilzlzﬁround Driving record

Mandatory or Mandatory

Optional

Effect of A person convicted of a felony or gross misdemeanor may not be an

Background instructor unless the Commissioner of Public Safety determines the crime

Check does not relate to the position, or the person shows evidence of
rehabilitation and fitness to perform the duties
A person may not teach students under age 18 if convicted of a crime that
would be a disqualifier for a school bus driver (see table on page 10)
Exempt from the Criminal Offenders Rehabilitation Act

Who Requests DPS performs the check

aCI;:l/cO;; l;eereforms The applicant must pay a fee

Rights and Duties | The applicant must agree to the check and submit fingerprints

of Subject

Liability and Not specified

Immunity/Data

Practices




https://www.revisor.mn.gov/statutes/?id=171.02

https://www.revisor.mn.gov/statutes/?id=171.35

https://www.revisor.mn.gov/statutes/?id=171.3215

https://www.revisor.mn.gov/rules/?id=7411.0620
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Employees of the Department of Public Safety

Minn. Stat. § 171.017

Scope of Current or prospective employees who are being considered for positions

Background with the department or will have the ability to create or modify driving

Check records, issue enhanced driver’s license or identification card, or
administer knowledge or skill tests are subject to background checks
Criminal history data from BCA, national criminal history records, and
wants and warrant information from federal and state repositories

Mandatory or Mandatory; some instances require annual background checks

Optional

Effect of If applicant has ability to create or modify driving record or issue

Background enhanced driver’s license of identification cards, he/she will be

Check disqualified if convicted of certain federal felonies listed under 49 C.F.R.
§ 1572.103
If applicant can administer knowledge or skills test, he/she will be
disqualified if convicted of federal crimes listed under title 49 C.F.R. §
384.228())

Who Requests DPS performs the check

and/or Performs

Check; Fee

Rights and Duties | Applicant must provide signed consent form and fingerprints

of Subject

Liability and Not specified

Immunity/Data

Practices




https://www.revisor.mn.gov/statutes/?id=171.017

http://www.law.cornell.edu/cfr/text/49/1572.103

http://www.law.cornell.edu/cfr/text/49/1572.103

http://www.law.cornell.edu/cfr/text/49/384.228

http://www.law.cornell.edu/cfr/text/49/384.228
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Motor Carrier of Passengers"
Minn. Stat. §§ 221.012, subds. 8 and 25; 221.178; 268.047, subd. 2, cl. 2; 609B.149

Scope of
Background
Check

Any felony violation of the following criminal laws: murder,
manslaughter, assault, kidnapping, criminal sexual conduct, arson,
stalking and harassment, robbery, false imprisonment, theft, burglary,
criminal vehicular homicide and injury, and terroristic threats; nonfelony
violations of harassment and stalking; attempts to commit any of these;
convictions in another state of a similar crime

If the driver has resided in Minnesota for less than ten years or if motor
carrier requests a broader check, BCA also must check FBI computer
system or check with other state(s) in which the driver resided during that
time

Mandatory or Mandatory

Optional

Effect of Certain convictions permanently disqualify an individual from being

Background employed as a driver

Check Other convictions disqualify the individual from being a driver for a ten-
year period following sentence discharge

Who Requests The motor carrier requests check upon hiring and then every three years

and/or Performs
Check; Fee

BCA performs check

May use equivalent background checks conducted by DHS, local law
enforcement, or a private entity

Request for out-of-state search must include fingerprints
Cost of check recovered via fee is charged to motor carrier

BCA form must include signed consent of driver; BCA must respond
within ten days on the state part of the check

Rights and Duties
of Subject

Right to be informed by motor carrier that background check will be
performed; right to copy of background check results and records forming
the basis of report; right to challenge accuracy or completeness of records
under the Data Practices Act; and right to be informed when background
check result causes termination of employment

2 This does not cover school bus drivers (page 10) or limousine drivers (page 51). This statute uses the
apartment manager background check law for its scope and procedures.




https://www.revisor.mn.gov/statutes/?id=221.012

https://www.revisor.mn.gov/statutes/?id=221.178

https://www.revisor.mn.gov/statutes/?id=268.047

https://www.revisor.mn.gov/statutes/?id=609B.149
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Liability and Motor carriers who terminate driver’s employment based on background
Immunity/Data check results are not liable for any employment law claims or

Practices unemployment insurance

If acting in good faith, BCA has immunity from civil and criminal liability
arising out of accuracy or completeness of records received from FBI

Motor carriers who fail to comply with the law are guilty of a petty
misdemeanor

The carrier must keep the background check record and give it to the
Commissioner of Transportation on request
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Special Transportation Service Drivers for Elderly and Handicapped
Passengers

Minn. Stat. §§ 174.30; 268.047, subd. 2, cl. (2); Minn. Rules 8840.5900, subps. 11, 12, and 14

Scope of State driving records and criminal records

Background

Check

Mandatory or Mandatory

Optional

Effect of An individual may not be a driver if the check shows: (1) within the past
Background three years, specified driver’s license actions, a conviction for driving
Check without a license, or convictions for specified offenses related to driving

under the influence; or (2) within the past 15 years, a conviction for any
crime specified in the rule

Exempt from Criminal Offenders Rehabilitation Act

Who Requests The employer must request the check and pay fee'’
and/or Performs

Check: Fee The check may be performed by local law enforcement or a private

business if the entity uses BCA records

Rights and Duties | Not specified

of Subject

Liability and The employer is not liable for unemployment insurance for termination
Immunity/Data required by law

Practices

1 Pursuant to section 181.645, the employee cannot be required to pay the fee because the statute does not
require the employee to pay.




https://www.revisor.mn.gov/statutes/?id=174.30

https://www.revisor.mn.gov/statutes/?id=268.047

https://www.revisor.mn.gov/rules/?id=8840.5900

https://www.revisor.mn.gov/statutes/?id=181.645
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Limousine and Personal Transportation Service Drivers
Minn. Stat. § 221.84; Minn. Rules, parts 8880.0800 to 8880.1000

Scope of Criminal history records of BCA

lé?lzlzﬁround Driving records of DPS

Mandatory or Mandatory for initial permit and annual review

Optional

Effect of Permit may not be issued if: (1) applicant’s criminal record at any time

Background includes any of the following offenses: repeat DWI or any crime against

Check persons specified in rule; or (2) applicant’s driving record for previous
three years includes DWI, loss of driving privileges, or driving without
insurance
Not exempt from the Criminal Offenders Rehabilitation Act

Who Requests Operator of limousine or personal transportation service who seeks to

and/or Performs
Check; Fee

employ drivers must conduct review and keep records of reviews and pay
14
fee

Limousine or personal transportation service operator must examine DPS
driving records and BCA criminal history records

Rights and Duties | Not specified
of Subject

Liability and Not specified
Immunity/Data

Practices

' Pursuant to section 181.645, the employee cannot be required to pay the fee because the statute does not
require the employee to pay.




https://www.revisor.mn.gov/statutes/?id=221.84

https://www.revisor.mn.gov/rules/?id=8880.0800

https://www.revisor.mn.gov/statutes/?id=181.645
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Certain Combative Sports Commission Licensees

(Includes referees, judges

, promoters, and combatants) Minn. Stat. §§ 341.20, subd. 3a; 341.30

Scope of Not specified

Background

Check

Mandatory or Optional, upon initial application and renewal
Optional

Effect of Not specified

Background

Check

Who Requests Commissioner of Labor and Industry requests fingerprints and
and/or Performs information from applicant

Check; Fee

Commissioner may charge a fee for receiving fingerprints and background
information, including a reasonable charge for DPS expenses

Rights and Duties

Applicant furnishes fingerprints and background information to

of Subject commissioner upon application and/or upon request for renewal
Liability and Not Specified
Immunity/Data

Practices




https://www.revisor.mn.gov/statutes/?id=341.20

https://www.revisor.mn.gov/statutes/?id=341.30
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Horse Racing: Track Ownership, Operation, or Employment
Minn. Stat., ch. 240; § 299L.02

Scope of Comprehensive criminal and financial background investigation

Background . .
No limit on look-back period

Check P

Mandatory or Mandatory

Optional

Effect of Any of the following offenses disqualifies applicant from licensure as a

Background racetrack owner or employee: any state or federal felony conviction or

Check pending felony charge; connection with any illegal business; conviction of
any level of fraud or misrepresentation in connection with racing or
breeding; or any conviction for a serious gambling offense as defined by
rule
A license may be issued to an applicant who has a felony conviction, but
only for occupations that do not involve gaming operations, security,
surveillance, or handling of pari-mutual or card club revenues. The
applicant must not have been convicted of a felony or other crime
involving fraud or misrepresentation within ten years of the application,
must never have been convicted of a gambling-related crime, must not
have a pending felony charge, must not have been discharged from any
supervision related to a disqualifying offense for at least five years, and
must not be a registered predatory offender.
Not exempt from the Criminal Offenders Rehabilitation Act

Who Requests Horse Racing Commission performs criminal background check or may

and/or Performs request the Director of Gambling Enforcement to perform check; director

Check; Fee oversees the checks on manufacturers and distributors of specified games

Applicant may be charged a fee to cover the cost of a background check

Fingerprints may be required of applicants for licenses to be employed in
horse racing venues

Rights and Duties

An applicant for a license to own or be employed at a horse racetrack

of Subject must disclose any convictions related to horse racing or breeding, any
felony conviction in state or federal court, and any pending felony charge

Liability and Not specified

Immunity/Data

Practices




https://www.revisor.mn.gov/statutes/?id=240

https://www.revisor.mn.gov/statutes/?id=299L.02
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Lawful Gambling Activities: Bingo, Raffles, Paddlewheels, Tipboards, and

Pull-tabs

Minn. Stat. §§ 2991..02; 349.151, subds. 4 and 8; 349.155, subds. 2 and 4; 349.16, subd. 8

Scope of Criminal history data on licensees and applicants
Background
Check
Mandatory or Mandatory
Optional
Effect of Mandatory disqualification for any conviction for a felony, any gambling
Background offense, or for being the subject of specified regulatory actions by a
Check gambling agency in any state
For organizations, mandatory disqualification if any controlling person
was ever convicted of a gambling offense or was convicted of any other
felony or gross misdemeanor involving theft or fraud
Not exempt from the Criminal Offenders Rehabilitation Act
Who Requests Gambling Control Board or, upon request, the Director of Gambling
and/or Performs Enforcement; director oversees the checks on manufacturers and
Check; Fee distributors of specified games

The applicant may be charged a fee to cover the cost of a background
check and must submit fingerprints

Rights and Duties
of Subject

Contested case hearing is available for adverse licensing action

Liability and
Immunity/Data
Practices

Not specified




https://www.revisor.mn.gov/statutes/?id=299L.02

https://www.revisor.mn.gov/statutes/?id=349.151

https://www.revisor.mn.gov/statutes/?id=349.155

https://www.revisor.mn.gov/statutes/?id=349.16
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Gambling Enforcement Director Duties Regarding Casinos and Gambling
Device Manufacturers and Sellers

Minn. Stat. §§ 299L.02; 299L.07, subd. 5

Scope of Criminal records check of persons involved in: (1) casinos operated by

Background Indian tribes; and (2) the manufacture and sale of gambling devices

Check

Mandatory or Mandatory

Optional

Effect of Compacts govern casino employees

Background Device manufacturers and sellers are disqualified for any felony

Check .. ; -
conviction, any offense concerning gambling, assault, weapons offenses,
terroristic threats, being connected with an illegal business, specified tax
law violations, and gambling license denial or revocation in another
jurisdiction

Who Requests Director of Gambling Enforcement performs check at request of Horse

and/or Performs Racing Commission, Gambling Control Board, or State Lottery Director

Check; Fee

Director conducts all background investigations of employees of casinos
operated by Indian tribes

Director has access to all criminal history data compiled by BCA on
persons on whom director conducts background check

Director may require that fingerprints be taken and may forward them to
FBI for national criminal records check

Fee may be charged to cover the cost of the background check

Director oversees the checks on manufacturers and distributors of
specified games

Rights and Duties

Contested case hearing is available for adverse licensing action

of Subject

Liability and Data received from another jurisdiction or agency retains its original data
Immunity/Data classification in director’s hands; however, if Minnesota law is more
Practices restrictive as to access, then Minnesota law applies




https://www.revisor.mn.gov/statutes/?id=299L.02

https://www.revisor.mn.gov/statutes/?id=299L.07
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State Lottery Activities
Minn. Stat. §§ 299L.02; 349A.02, subd. 6; 349A.06, subd. 2; 349A.07, subd. 3

Scope of Criminal and financial responsibility investigation of all prospective state

Background lottery employees who are finalists, applicants for lottery retailer

Check contracts, and bidders on lottery vendor contracts

Mandatory or Mandatory

Optional

Effect of Employees: Disqualified if any record of gambling law conviction or any

Background conviction within past five years for a felony or any crime involving fraud

Check or misrepresentation
Retailers: Same except only applies to convictions within past five years
Vendors: Disqualified for any felony within past ten years; any gross
misdemeanor, gambling-related misdemeanor, or crime involving fraud or
misrepresentation within past five years
State employment: Not exempt from the Criminal Offender
Rehabilitation Act

Who Requests State Lottery Director or, upon request, the Director of Gambling

and/or Performs Enforcement

Check; Fee

Director oversees the checks on manufacturers and distributors of
specified games

Director may charge fee to cover cost of investigation; applicant must
submit fingerprints

Director may hire provisionally or enter into preliminary contract pending
completion of background check

Rights and Duties | Not specified
of Subject

Liability and Not specified
Immunity/Data

Practices




https://www.revisor.mn.gov/statutes/?id=299L.02

https://www.revisor.mn.gov/statutes/?id=349A.02

https://www.revisor.mn.gov/statutes/?id=349A.06

https://www.revisor.mn.gov/statutes/?id=349A.07
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Change of Name

(Does NOT include requests as part of marriage license applications or marriage dissolution)
Minn. Stat. §§ 259.11, para. (b); 259.13

Scope of Criminal history

Background

Check

Mandatory or Mandatory

Optional

Effect of If criminal history exists, court and individual both must report the name

Background change to BCA within ten days of the change

Check If a felony conviction exists, name change must be reported to the
prosecuting authority; if the felony is in another state or a federal
jurisdiction, the appropriate attorney general must also be served notice
Failure of an individual to report a name change to the BCA, if required,
is a gross misdemeanor

Who Requests Court conducts check

acl;l(l/col:; I;eeiforms Fee and fingerprints, if necessary, submitted by the court to the BCA

Rights and Duties

An individual must be granted a name change if failing to do so would

of Subject infringe on that person’s constitutional rights
Liability and Not specified
Immunity/Data

Practices




https://www.revisor.mn.gov/statutes/?id=259.11

https://www.revisor.mn.gov/statutes/?id=259.13
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Manufacture, Wholesale, and Retail Liquor Licenses
Minn. Stat. §§ 340A.301; 340A.402; 340A.412

Scope of Background and financial investigation required by DPS and any
Background additional information required by the governing body with jurisdiction
Check over the license requires

Mandatory or Mandatory

Optional

Effect of Someone with a felony conviction or willful violation of a state or federal
Background liquor law in the past five years cannot get a license

Check Not exempt from the Criminal Offenders Rehabilitation Act

Who Requests DPS investigates manufacturers and wholesalers

and/or Performs Manufacturer or wholesaler must provide signed, written informed
Check; Fee

consent in order for check to be performed

Commissioner may check Minnesota criminal history repository or if
conducts national search must obtain fingerprints and send them to BCA
with the required fee

City or county having jurisdiction over a retail license investigates; local
government may contract with DPS to investigate at the behest of either
the local government or the commissioner

Either the chief of police (city), the county sheriff (county), or the
commissioner (state) is responsible for background checks for retail liquor
license

Applicant for retail license must provide signed, written informed consent

Either the chief of police, the county sheriff, or the commissioner may
check Minnesota criminal history repository or if conducts national search
must obtain fingerprints and send them to BCA with the required fee

$500 investigation fee charged to applicant, up to a maximum of $10,000
(for out-of-state investigation)

Rights and Duties | Not specified
of Subject

Liability and Not specified
Immunity/Data

Practices




https://www.revisor.mn.gov/statutes/?id=340A.301

https://www.revisor.mn.gov/statutes/?id=340A.402

https://www.revisor.mn.gov/statutes/?id=340A.412
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Apartment Managers and Caretakers
Minn. Stat. §§ 268.047, subd. 2, cl. (2); 299C.66 to 299C.71

Scope of
Background
Check

Any felony violation of the following criminal laws: murder,
manslaughter, assault, kidnapping, criminal sexual conduct, arson,
stalking and harassment, robbery, false imprisonment, theft, burglary,
criminal vehicular homicide and injury, and terroristic threats; nonfelony
violations of harassment and stalking; attempts to commit any of these;
convictions in another state of a similar crime

If applicant has resided in Minnesota for less than ten years or if owner
requests a broader check, BCA also must check FBI computer system or
check with other state(s) in which the applicant resided during that time

Mandatory or Mandatory

Optional

Effect of Certain convictions disqualify a manager from being employed as a

Background manager permanently

Check Other convictions disqualify the manager for a ten-year period following
sentence discharge
A manager employed on or before July 1, 1995, who could not otherwise
satisfy this law, may continue to be employed if owner informs tenants of
manager’s record and gives them the option to move out

Who Requests Property owner requests check

and/or Performs
BCA perf heck

Check: Fee performs chec

May use equivalent background checks conducted by DHS, local law
enforcement, or a private entity

Request for out-of-state search must include fingerprints
Cost of check recovered via fee is charged to owner

BCA form must include signed consent of manager; BCA must respond
within ten days on the state part of the check

Rights and Duties

Right to be informed by owner that background check will be performed;

of Subject right to copy of background check results and records forming the basis of
report; right to challenge accuracy or completeness of records under the
Data Practices Act; and right to be informed when background check
result causes termination of employment

Liability and Owners who terminate manager’s employment based on background

Immunity/Data check results are not liable for any employment law claims or for

Practices unemployment insurance

If acting in good faith, BCA has immunity from civil and criminal liability
arising out of accuracy or completeness of records received from FBI

Owners who fail to comply with the law are guilty of a petty misdemeanor
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Currency Exchange Licenses

Minn. Stat. § 53A.03

Scope of Any criminal conviction

lé‘iilzlzﬁround No limit on look-back period

Mandatory or Mandatory for new and renewing license

Optional

Effect of Not exempt from the Criminal Offenders Rehabilitation Act
Background

Check

Who Requests Commissioner of Commerce requests background check
and/or Performs Applicant pays a fee

Check; Fee 4

BCA conducts background check of Minnesota criminal records and is
authorized to exchange fingerprints with FBI for purposes of a national
criminal records check

Rights and Duties

If a license is denied, the commissioner must give the reason; the

of Subject applicant may request a contested case hearing
Applicant must state on the application whether the applicant has ever
been convicted of any crime

Liability and Not specified

Immunity/Data

Practices
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Acquiring Control of a Banking Institution

Minn. Stat. § 46.08

Scope of State and federal criminal records

Background

Check

Mandatory or Mandatory, upon request of the Commissioner of Commerce
Optional

Effect of Acquisition may be disapproved by the Department of Commerce due to
Background the proposed acquirer’s record; disapproval is based on the criteria
Check contained in federal banking laws and regulations

Who Requests Commerce may request BCA check of Minnesota criminal records
and/or Performs . .

Check: Fee BCA may also exchange fingerprints with the FBI for purposes of a

national criminal records check

Rights and Duties

Disapproval of acquisition gives proposed acquirer the right to request an

of Subject administrative hearing on the proposed acquisition
Acquirer must file notice of proposed acquisition with Department of
Commerce and must state, in notice, whether the person is the subject of
any criminal indictment or conviction in any state or federal court

Liability and Not specified

Immunity/Data

Practices
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Residential Mortgage Originators

Minn. Stat. § 58.125

Scope of Criminal offenses involving dishonesty, breach of trust, or money
Background laundering, or agreement to enter a pretrial diversion or similar program
Check in connection with a prosecution for one of these offenses

Mandatory or Not specified

Optional

Effect of Persons convicted of the specified offenses may not serve as residential
Background mortgage originators, or be employed in that capacity by a person licensed
Check as a mortgage originator

Who Requests A formally structured background check is not specified in the statute.
and/or Performs However, an individual may apply for “prior consent” in the event a
Check; Fee relevant conviction exists, and the offense is not de minimis. The

Commissioner of Commerce weighs a number of factors in determining
whether to grant prior consent

Rights and Duties | Not specified

of Subject

Liability and A grant of prior consent by the Commissioner of Commerce does not
Immunity/Data create an affirmative duty for an employer to employ the individual in any
Practices capacity
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Accelerated Mortgage Payment Providers
Minn. Stat. § 332.301

Scope of Third-party background check

Background o ] )

Check No limit on look-back period

Mandatory or Optional

Optional

Effect of Background check is a condition of accepting a smaller surety bond
Background

Check

Who Requests Commissioner of Commerce requests the check

aCI;:l/cO;; l;eereforms The accelerated mortgage payment provider pays the fee
Rights and Duties | Not specified

of Subject

Liability and Not specified

Immunity/Data

Practices
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Resident Insurance Producer and Resident Insurance Adjuster Licenses
Minn. Stat. §§ 60K.37; 72B.041

Scope of State and federal criminal records

Background

Check

Mandatory or Mandatory

Optional

Effect of The Commissioner of Commerce may suspend or revoke a license, or
Background deny a license application if the applicant has been convicted of a felony
Check under the laws of any state, federal law, or in a foreign country

Who Requests Commissioner of Commerce initiates the background check. The
and/or Performs commissioner may receive information from the BCA or any other
Check; Fee government agency.

The commissioner may contract for the collection and transmission of
fingerprints with a third party and may agree to a reasonable fee for
fingerprinting to be charged by the contractor

Applicant pays fees associated with the background check

Rights and Duties | Applicant must submit a fingerprint card to the commissioner and pay
of Subject fees

Liability and Commissioner must treat and maintain applicant’s fingerprints and any
Immunity/Data criminal history data as confidential and apply specified security measures
Practices to the electronic storage of the data

Data collected may not be used for any purpose other than as authorized
by statute

Fingerprints and criminal history data may not be subject to a subpoena,
except in a criminal action or investigation
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https://www.revisor.mn.gov/statutes/?id=72B.041



House Research Department
Overview of Background Checks

Revised: February 2014
Page 65

Minnesota Responds Medical Reserve Corps Volunteers
Minn. Stat. §§ 13.381; 145A.061

Scope of
Background
Check

State criminal background studies on individuals that register as a
volunteer in the Minnesota Responds Medical Reserve Corps and applies
for membership in the Minnesota behavioral health or mobile medical
teams

Mandatory or

Optional; Commissioner of Health may develop agreements

Optional
Effect of Commissioner may deny if applicant convicted or otherwise found guilty
Background of any of the listed crimes. Minn. Stat. § 145A.061, subd. 3
Check Can deny application for any reason, but must communicate reason if as a
result of information from criminal background study
Commissioner immune from Criminal Offenders Rehabilitation Act
Who Requests Commissioner of Health requests background check
and/or Performs
Check; Fee

Rights and Duties

Requires written consent of applicant

of Subject Before denial, applicant must be provided with opportunity to challenge
the accuracy; the application has 30 days to correct or complete record

Liability and Data is private and for the exclusive use of the commissioner for the

Immunity/Data statutory purpose

Practices

For more information about these procedures, visit the civil law area of our website,

www.house.mn/hrd/.
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SAINT PAUL
‘ PUBLIC LIBRARY

Criminal Expungement workshops
In St. Paul-
Find one near you!

Ramsey County

VOLUNTEER LAWYERS NETWORK

Saint Paul Public Library — Arlington Hills Community Center
1200 Payne Avenue
Saint Paul, MN 55103
651-632-3870
1st Friday of each month - noon to 3:00 pm
(Workshops begin February 6, 2015.)

Saint Paul Public Library — Rondo Community Outreach Library
461 N Dale St
Saint Paul, MN 55103
651-266-7400
3rd Friday of each month - noon to 3:00 pm

Ramsey County Law Library - 18" Floor
Ramsey Co. Courthouse
15 W Kellogg Blvd. W.
Saint Paul, MN 55102
651-266-8391
2"d and 4™ Thursday of each month - 1:00 pm to 3:00 pm
(This clinic is sponsored by the Ramsey County District Court.)

NOTE: Expungement is typically denied to people who:
1) Are on probation or parole;
2) Are currently charged with a new crime;
3) Owe fines or fees to Ramsey County; or
4) Request expungement for a driving offense.
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Job Disqualifications

What is a job disqualification?
A job disqualification is when the Minnesota Department of
Human Services (DHS) or the Minnesota Department of Health
(MDH) stops you from working in a “direct care” job for a period
of time because of something in your background report or
record. Direct care jobs can be jobs in:

o Healthcare

e Child care

e Foster care

e Nursing homes

How does DHS or MDH find out about my record?

If you apply for a foster care or daycare license, or when you are hired for a direct care job,
the state does a background check on you. This means the state looks to see if there is
anything in your background that should stop you from working in those types of jobs.

How do I find out if | have been disqualified from working in direct care?

You will get a letter in the mail from the DHS telling you there is a problem with your
background report. The letter also tells you about your rights to fight the disqualification
with an appeal.

How does my employer find out?

The state sends your employer or person that wants to hire you a letter explaining that
there is a problem with your background check. It also says whether they can let you work
during an appeal of the results of the background check.

What kinds of things disqualify me and for how long?

The following things on your record disqualify you from working in direct care jobs in
Minnesota. This is true even if these things happened in another state or they happened
when you were a minor (under age 18).

1. Criminal Convictions
Violent, sexual, drug, and theft-related convictions disqualify you from working in the health
care field. Some violent and sex-related crimes disqualify you forever. Most other felonies

2017 ¢ For more fact sheets and other help go to www.LawHelpMN.org * E-14pg. 1
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disqualify you for 15 years, gross misdemeanors for 10 years, and misdemeanors for 7
years.

2. Arrests and Dismissed Criminal Charges F\
Arrests without charges filed and dismissed charges for

violent, sexual, drug, and theft-related crimes can disqualify

you just like criminal convictions if it is “more likely than

not” they happened.

For example: if you are arrested for assault, but you plead O
guilty to the lesser charge of disorderly conduct which is a

misdemeanor, the state can still disqualify you if “more S
likely than not” an assault happened.

3. Maltreatment

When a child you care for is hurt or neglected and child protection gets involved, the county
can make a “maltreatment determination.” This means they accuse you of abuse or neglect.
Common examples of maltreatment are bruises or scratches, verbal threats or verbal abuse,
or leaving your children alone without supervision. Maltreatment determinations can also
be made when the victim is a “vulnerable adult.” This means the adult is someone the law
says needs special protection from harm. An example is an elderly person or an adult with
mental disabilities.

The maltreatment must be serious or “recurring” to be a disqualification. This means it
causes physical or emotional injury or happens more than once.

If your disqualification is because of a maltreatment determination, it’s important to get
more information about that type of case. See our fact sheet What is Maltreatment and
How Can it Affect my Job?

4. Termination of Parental Rights

If your parental rights were terminated “involuntarily” (you did not agree to it) or
“voluntarily” (you agreed to it) you are disqualified for 15 years from when your rights were
terminated. But, there are “good cause” exceptions. Voluntary termination for “good
cause” means:

e you agreed to the termination

AND

e the termination happened for reasons other than you being unfit to care for the child.

E-14 pg. 2
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For example, the child was violent towards you or the child was in foster care for a long
time. The court order terminating your parental rights will say if it was voluntary or
involuntary and if good cause was established.

5. Welfare Fraud

Even if you were never convicted of a crime, a civil or administrative welfare fraud
determination will disqualify you from a direct care position for 7 years. An administrative
welfare fraud determination happens when you are accused of getting welfare benefits
when you shouldn’t have. You are not charged with a crime, but the county cuts you off
benefits for a period of time, usually 1 to 10 years. If you are accused of welfare fraud, you
can appeal and defend yourself at a hearing through the Department of Human Services.
For information on how to appeal, see our fact sheet Welfare Appeals to DHS.

What can | do to get back to work?

You can challenge a disqualification, but there are strict deadlines. Make sure you follow
the time limits in the letter you get. It also depends on the reason for your disqualification.
It is best to get a lawyer to help you. Your local Legal Aid office may be able to help you if
you qualify. To find your local legal aid office by county go to
www.lawhelpmn.org/resource/legal-aid-offices.

Things you can try:

1. Get the Disqualification off Your Record

Try to get the state to change their decision. If they do, you won’t have a disqualifying mark
on your record and you can work in any direct care job. What you can do depends on the
type of disqualifying mark you have. Below are some things you can do depending on the
type of disqualification.

—> If your disqualification is because of criminal convictions
a. If you are not the person who was found guilty or pled guilty, tell DHS and they can
help you submit fingerprints to clear up the identity mistake. But you still have to deal
with the criminal court case separately. I
3)

b. File papers with the court to get a criminal expungement
in the county where the crime happened. Expungement
is the process of going to court to ask a judge to “seal”
(limit access to) a criminal record. A judge agreeing to
“seal” or “expunge” a criminal record does not delete the
record. But it does remove the disqualification if you
serve DHS with your petition for expungement and the
judge also directs the court order to DHS and MDH.

E-14 pg. 3
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Many times, people get a criminal expungement order, but are still disqualified
because the expungement order is limited to court records only. Make sure to let DHS
and MDH know in writing if you file papers for an expungement. This process can take
up to 9 months. For more information on expungement, read Criminal Expungements
in Minnesota: A Step-by-Step Guide for Pro Se Petitioners. You can find it on
www.LawHelpMN.org. Type Criminal Expungement in the search bar.

Apply for a pardon from the Minnesota Board of Pardons. DHS usually stops using a
criminal conviction against you if the Minnesota Board of Pardons grants you a pardon.
This process can take up to 9 months. Contact the Minnesota Board of Pardons for
more information at 651-642-0284.

—> If your disqualification is because of maltreatment determinations
See our fact sheet What is Maltreatment and How Can it Affect my Job? for information
about how to get this type of disqualification off your record.

—> If your disqualification is because of arrests and dismissed charges

a.

Rescind (cancel) the Decision. Give information in writing to DHS to show you did not
commit the crime or you acted in self-defense. You may be able to get DHS to remove
the disqualification from your record. But, if the charges

against you were dismissed before trial, it is not a reason
to remove the disqualification.

If your request to rescind the decision is denied, appeal in
writing and request a hearing in front of a judge. You must
appeal before the deadline (usually 15-30 days) or you do
not get to fight the disqualification.

Expungement. Expungement is the process of going to
court to ask a judge to seal (limit access to) a criminal record. You can file a motion for
a criminal expungement with the court in the county where the disqualifying charge
happened. An expungement removes the disqualification if you serve DHS with your
petition for expungement and the judge agrees to seal the charge and directs the order
to DHS and MDH. You should serve (give the agencies the court papers) when you file
a motion for an expungement. This process can take up to 9 months.

—> If your disqualification is because of Termination of Parental Rights

You can’t be disqualified if you voluntarily terminated your rights with good cause. Good
cause means the termination happened was not because you were unfit to care for the
child. Review the court’s termination order to see what the court decided and make sure
DHS has the right information about what happened.
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—> If your disqualification is because of Administrative (non-criminal) Welfare Fraud

If you have only been accused of non-criminal welfare fraud, you can appeal the
determination through the county where you received benefits. Ask for a hearing with DHS.
But if your appeal deadline has passed or you gave up your hearing rights, you can’t re-open
the welfare fraud case to try to get your disqualification removed. You also can’t expunge or
pardon this type of disqualification because it is not criminal.

2. Try to Get Permission to Work Even With the Disqualifying Mark

If you can’t get the disqualifying mark off of your record, you can still try to work at your
job. You can only do this if the disqualifying act does not permanently prevent you from
working in direct care. Below are some things you can do.

—> Make a “Set-Aside” Request

You usually have 30 days after getting your disqualification notice to send DHS proof that
you are not a risk to the patients you care for. You must explain what happened, how you
have changed, and show why you can be trusted around patients. Instructions for how to
do this are in your disqualification notice.

If successful, you can go back to work at the job that you were
disqualified from and work without supervision. If you change jobs
after you get a set-aside you may automatically be granted a new
set-aside when certain conditions are met. These conditions are:
e you were not disqualified for a felony,
e your new employer is licensed under the same law as
your former employer,
e there is no new information showing you may be a
risk to the people served by the new employer and
e your previous set aside was not limited to a specific client.

| =SS

If you get a set aside and apply for another job, tell the employer you have been granted a
set aside.

—> Ask for a “Variance”

Your employer can ask for a “variance” from DHS. This means you can work at your job
under constant supervision. Only your employer can ask for a variance, so ask your boss to
think about doing this if you can’t get a “set-aside.” It can take DHS several months to make
a decision on a “variance” request.

3. Other Things to Think About

—> Wait out your disqualification period. If your disqualifying act does not permanently
disqualify you from working in direct care, you can wait out your disqualification period.
These periods last from 7-15 years from the date the offense happened for non-convictions
and 7-15 years after you are discharged from probation or parole (“off paper”).

E-14 pg. 5





—> Move to another state. Minnesota has some of the strictest background check laws for
direct care jobs in the nation. You may want to consider working in another state with less
stringent direct care jobs.

—> Change Careers. Background checks are done for all jobs where you may have direct
contact with vulnerable people or patients. Strict state background checks do not apply to
other careers, such as retail or food service. You may
want to change jobs temporarily or permanently,
depending on how severe your disqualification is.

Where can | find help?

Your local legal aid office may be able to help you if you
qualify. To find your local legal aid office by county go to
www.lawhelpmn.org/resource/legal-aid-offices.

These volunteer lawyers may be able to help you if you do not qualify for legal aid:

Volunteer Lawyers’ Network — 612-752-6677

University of Minnesota Law Clinic — 612-625-5515

Volunteer Attorney Program — 218-723-4005

William Mitchell College of Law Clinical Program —651-290-6351

Private civil lawyers can be located by contacting the Minnesota State Bar Association’s
Attorney Referral Service online at www.mnfindalawyer.com.

Find more fact sheets at www.lawhelpmn.org/LASMfactsheets

Find your local legal aid office at www.lawhelpmn.org/resource/legal-aid-offices

Fact Sheets are legal information NOT legal advice. See a lawyer for advice.
Don’t use this fact sheet if it is more than 1 year old. Ask us for updates, a fact sheet list, or alternate formats.

© 2017 Minnesota Legal Services Coalition. This document may be reproduced and used for non-commercial personal and educational
purposes only. All other rights reserved. This notice must remain on all copies.
Reproduction, distribution, and use for commercial purposes are strictly prohibited.
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651-296-5041 Updated: January 2016

Expungement of Criminal Records

This information brief describes Minnesota laws and appellate court decisions on
the expungement (sealing, destruction, or return to the subject) of individual
criminal records kept by government agencies. The first part explains the scope
of expungement remedies under Minnesota Statutes and describes the procedure
for obtaining a court expungement order or other legal relief under those laws.
The second part discusses the judiciary’s inherent power to expunge criminal
records, a power that is separate from and independent of the statutory
expungement process. All references to Minnesota Statutes incorporate
amendments through the 2015 session.
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Overview of Expungement

Expunging criminal records involves a trade-off between competing interests. On one hand, an
individual would like to pursue employment, housing, or other major life activities without the
stigma of an arrest or conviction record. On the other hand, society has an interest in
maintaining criminal histories for purposes of future crime investigations and in order to make
hiring, rental, and other decisions about individuals. Statutes and court cases reflect the tension
between these interests.

Criminal records may be expunged by statute or by inherent judicial authority.

By statute, arrest records held by law enforcement must be returned to an arrested individual if
proceedings are determined in the individual’s favor before specified stages of the criminal
justice process. Also by statute, criminal records held by any criminal justice agency will be
sealed by court order—but not returned or destroyed—if an individual was (1) convicted in a
type of case specified in the applicable statute, or (2) had proceedings resolved in specified ways
that fall short of conviction.

Finally, the courts have held that they have the inherent power to require the sealing or
destruction of judicial branch criminal records, and to a very limited degree, records held by
other branches of state government.

Expungement of Criminal Records Under Minnesota
Statutes

What is expungement?

Expungement of a record can mean to seal or destroy it, or return it to the subject of the record.
The exact remedy in a given situation depends on statutory provisions or the court’s
interpretation of its inherent power.

Which laws govern the expungement of records?

Two separate laws cover expunging criminal records or otherwise removing them from the
criminal justice information system. The first law, Minnesota Statutes, section 299C.11, governs
arrest records that are maintained by law enforcement agencies. The second law, Minnesota
Statutes, chapter 609A, applies to all criminal records maintained by agencies within the criminal
justice system. As explained below, the remedies available under these two laws differ
significantly.
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What can an individual do about an arrest record if there was no probable
cause finding or indictment?

In some cases an individual may get arrest records destroyed. Minnesota Statutes, section
299C.11, lets the subject of an arrest record request that it be destroyed if proceedings in
the criminal justice system ended at an early stage. Specifically,

« the person was not convicted of a felony or gross misdemeanor in the ten years preceding
the arrest; and

« all pending criminal proceedings related to the arrest were determined in favor of the
arrested person; and either

= the charges were dismissed before a probable cause determinationt was made in the
case; or

= the prosecutor declined to file charges and no grand jury indictment was returned in
the case.

If the above requirements are met, the law allows the petitioner to (1) seek destruction of records
directly from the law enforcement agency, or (2) ask a court to order the records destroyed as
part of an order in an expungement proceeding under chapter 609A.

The statute also specifically states that the phrase “determination of all pending criminal . . .
proceedings in favor of the arrested person” does not include certain other outcomes.
Specifically, an individual does not qualify for destruction of arrest records in a matter where:

« the record was sealed under the expungement law;?
« the arrested person successfully completed a diversion program;

« the person completed a sentence and was restored to civil rights under Minnesota
Statutes, section 609.165; or

« apardon was granted.

Besides these express statutory provisions, courts have interpreted the phrase “determination of
all . . . proceedings in favor of the arrested person” as not including:

« dismissal of charges after a guilty plea or admission of guilt;? or

! State v. Bragg, 577 N.W.2d 516 (Minn. Ct. App. 1998) interpreted “probable cause determination” to mean a
determination, based on the full record, of whether sufficient probable cause exists to proceed to trial.

2 Minn. Stat. 88 152.18, subd. 1, 242.31, or ch. 609A.

3 City of St. Paul v. Froysland, 246 N.W.2d 435 (Minn. 1976); State v. L.K., 359 N.W.2d 305 (Minn. Ct. App.
1984).
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« stays of adjudication.*

In these situations, an individual would not be able to seek destruction of arrest records but
could petition to have records sealed under chapter 609A.

What statutory remedy is available to an individual who went further in the
criminal justice system?

Some individuals do not qualify for destruction of records but may be able to get court records
sealed. Minnesota Statutes, chapter 609A, provides a procedure for requesting expungement of
criminal records that must be used by an individual who was convicted of certain offenses or by
an individual whose case proceeded further then would qualify for destruction of records under
Minnesota Statutes, section 299C.11. Finally, an individual who would be eligible to ask law
enforcement for destruction of records under section 299C.11 may choose to use the chapter
609A process.

Under chapter 609A, expungement means that the records are sealed and that the agency
maintaining the records may not disclose their existence or open them unless otherwise
authorized by a court order or statutory authority. Minnesota Statutes, section 609A.01,
specifically states that “[n]othing in this chapter authorizes the destruction of records or their
return to the subject of the records.”

What are the limits on the chapter 609A expungement remedy?

Chapter 609A puts two limits on the scope and effect of expungement orders. First, if the
criminal proceedings were supported by a probable cause determination, the law prohibits the
sealing, return, or destruction of DNA samples and DNA records held by the Bureau of Criminal
Apprehension. Second, the law authorizes records expunged after December 31, 2014, to be
opened under the following circumstances:

« any criminal record may be opened upon a court’s ex parte order for purposes of a
subsequent criminal investigation, prosecution, or sentencing;

« acriminal record may be opened, used, or exchanged between criminal justice agencies
without a court order so long as the record was not sealed after an acquittal or dismissal
for lack of probable cause, which would then require a court order;

« the court may order an expunged record opened upon request by the victim of the
underlying offense if the court determines the record is substantially related to a matter
for which the victim is before the court;®

« acriminal conviction record may be opened without a court order in order to evaluate a
prospective employee of a criminal justice agency; and

4 State v. Davisson, 624 N.W.2d 292 (Minn. Ct. App. 2001) review denied (Minn. May 15, 2001). °
Minn. Stat. § 609A.03, subd. 7a.
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« acriminal conviction record may be opened to conduct background checks on teaching
and human service applicants, unless notice of the expungement was given by the
petitioner to the licensing agency.

For records expunged prior to December 31, 2014, the opening and sharing of records is more
limited. For example, a court order is required to open an expunged record for use in subsequent
criminal matters.® Access to the records is treated differently because the legislature broadened
the scope of the statutory expungement remedy beginning January 1, 2015.

The agency maintaining a record expunged prior to January 1, 2015, must inform a law
enforcement, prosecution, or correctional agency, on request, that a sealed record on an
individual exists and that the agency has a right to obtain access to it as provided by this law.”

What records are eligible for the chapter 609A expungement remedy?

The following individuals are eligible to petition for an expungement order under chapter 609A.

« Certain controlled substance offenders. A person who was convicted of unlawful
possession of a controlled substance may petition for expungement if the court stayed
adjudication of the person’s guilt under Minnesota Statutes, section 152.18, and then
dismissed the charges after the person’s successful completion of probation.

« Juveniles prosecuted as adults. A person who was certified to stand trial as an adult
under the juvenile code, convicted of the crime, and committed to the custody of the
Commissioner of Corrections may petition for expungement if the person was finally
discharged by the commissioner or was placed on probation and successfully completed
its conditions.

« Certain criminal proceedings. A petition may be filed to seal all records relating to an
arrest, indictment or information, trial, or verdict if the records are not subject to
Minnesota Statutes, section 299C.11, and if:

= all pending actions or proceedings were resolved in favor of the petitioner;®

= the petitioner has successfully completed the terms of a diversion program or stay of
adjudication and has not been charged with a new crime for at least one year since
completion of either;®

6 Minn. Stat. § 609A.03, subd. 7.
7 Minn. Stat. § 609A.03, subd. 7.

& Minn. Stat. § 609A.02, subd. 3, para. (a), cl. (1). An individual who completed a diversion program but did
not plead guilty or admit guilt before entering the program and charges were dismissed after completion of diversion
would be eligible for expungement under this provision. State v. Horner, 617 N.W.2d 452 (Minn. Ct. App. 2000). A
finding of not guilty by reason of mental illness (NGMI) is not a “resolution in favor of the petitioner.” Minn. Stat. §

609A.02, subd. 3, para. (a), cl. (1).
° Minn. Stat. § 609A.02, subd. 3, para. (a), cl. (2).
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= the petitioner was convicted of or received a stayed sentence for a petty misdemeanor
or misdemeanor and has not been convicted of a new crime for at least two years
since discharge;®

= the petitioner was convicted of or received a stayed sentence for a gross misdemeanor
and has not been convicted of a new crime for at least four years since discharge from
the sentence;*t or

= the petitioner was convicted of or received a stayed sentence for a listed felony
violation and has not been convicted of a new crime for at least five years since
discharge.®?

If a person fits under any of the categories described above they may seek to seal their criminal
record without petitioning the court. If the prosecutor agrees to the sealing of a criminal record,
the court shall seal it if:

« the disadvantages to the subject of the record in not sealing it outweighs the interests of
the public and public safety in keeping the record public; and

« the prosecutor makes a good faith effort to notify any identifiable victims of the offense
and give them the opportunity to object.*?

The statutory grounds for seeking the sealing of criminal records are broader than the grounds
for seeking the destruction of arrest records. The rationale for this difference is that the
expungement remedy does not result in the permanent loss or destruction of criminal history
information and, therefore, can be applied more broadly without harming future criminal
investigations.

Are any individuals barred from seeking expungement?

Individuals convicted of predatory offenses may not have their records expunged. Conviction
records relating to an offense for which registration under the predatory offender registration act
is required may not be expunged.** These offenses include murder while committing forcible
criminal sexual conduct, kidnapping, felony-level criminal sexual conduct, and a variety of other
predatory offenses.*s

10 Minn. Stat. 8 609A.02, subd. 3, para. (a), cl. (3).
11 Minn. Stat. § 609A.02, subd. 3, para. (a), cl. (4).

12 Minn. Stat. § 609A.02, subd. 3, paras. (a), cl. (5), and (b). Courts are struggling to determine how to
interpret and apply the crime-free periods required under Minnesota Statutes, section 609A.02, subdivision 3. There

is an ambiguity in the language that may severely limit the expungement remedy for persons with multiple offenses.
Appellate courts have yet to interpret the language.

13 Minn. Stat. § 609A.025.
14 Minn. Stat. § 609A.02, subd. 4.

15 The registration law also covers other crimes against the person when committed by someone who has a
prior record of a sex offense.
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What are the steps in the statutory expungement process?

Expungement petition. The statutory expungement process begins by filing a petition with the
district court. The petition must state, among other things:

« why expungement is sought (e.g., for employment or licensure purposes), the statutory or
other legal authority under which it is sought, and why it should be granted;

« the details of the offense or arrest for which expungement is sought, including
information about any victim and any current or prior order for protection;

« inthe case of a conviction, what steps the petitioner has taken toward personal
rehabilitation;

« the petitioner’s criminal conviction record in this state and in other states, regardless of
whether the conviction occurred before or after the arrest or offense for which
expungement is sought;

« the petitioner’s criminal charges record in all prior and pending cases, including charges
continued for dismissal or stayed for adjudication, or charges that were the subject of
diversion; and

« all prior requests made by the petitioner for a pardon, return of arrest records, or
expungement for this or any other offense, whether granted or not, and all stays of
adjudication or imposition of sentence involving the petitioner.*¢

Notice to prosecutor and victim. The petition and proposed expungement order must be served
by mail on (1) the prosecutorial office that had jurisdiction over the offense sought to be
expunged, and (2) all other state and local government agencies and jurisdictions whose records
would be affected by an expungement order, as well as on the attorney who serves each agency
or jurisdiction.

The prosecutorial office with jurisdiction over the offense must mail the petition and proposed
order to any victims who have requested notice under Minnesota Statutes, section 611A.06,
subdivision 1a. The notice must inform the victim of the right to be present and to submit an oral
or written statement at the expungement hearing.

An agency or jurisdiction that is served with a petition may submit to the court private or
confidential data on the petitioner that the agency or jurisdiction determines is necessary to
respond to the petition. The agency or jurisdiction shall inform the court and the petitioner that
such a submission contains private or confidential data that may be accessible to the public as
part of the expungement proceeding. The petitioner may then file a request with the court to seal
the private or confidential data that are submitted by the agency or jurisdiction.

16 Minn. Stat. § 609A.03, subd. 2.
17 Minn. Stat. 8 609A.03, subd. 3, para. (a).
18 Minn. Stat. § 609A.03, subd. 3, para. (d).
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Hearing. The hearing must be held not sooner than 60 days after service of the petition. If a
victim submits a statement describing the harm she or he suffered and recommending whether to
grant or deny expungement, the court must consider the victim’s statement when making its
decision.*

Expungement order; burden of proof. The statute specifically states that expungement is an
extraordinary remedy. The law allows granting it only upon proof, by clear and convincing
evidence, that expungement would yield a benefit to the petitioner that equals or exceeds the
disadvantages to the public of sealing the record and burdening the court and public agencies
with the responsibility of issuing, enforcing, and monitoring the expungement order.?

The statute places the burden of proof differently in the expungement of convictions compared to
the expungement of records when proceedings were resolved in the petitioner’s favor. To obtain
expungement of a controlled substance conviction, a conviction in a certified juvenile matter (see
page 5), or another conviction for which expungement is authorized, the petitioner has the
burden of proving by clear and convincing evidence, that the benefits to the petitioner outweigh
the disadvantages to the public. In contrast, if proceedings were resolved in favor of the
petitioner, the public agency has the burden of proof concerning expungement. When the
government bears the burden of proof, the court must issue the expungement order unless the
affected agency or jurisdiction establishes, by clear and convincing evidence, that the interests of
the public and public safety outweigh the disadvantages to the petitioner of not sealing the
record.?

The statute lays out the factors the court must consider when deciding if an expungement is
appropriate such as:

« the nature and severity of the underlying crime;
« therisk, if any, the petitioner poses to individuals or society;
« the steps taken by the petitioner toward rehabilitation; and

« the recommendations of victims or whether victims of the underlying crime were minors,
etc.2

19 Minn. Stat. § 609A.03, subd. 4.
20 Minn. Stat. § 609A.03, subd. 5.
21 Minn. Stat. § 609A.03, subd. 3.

22 Minn. Stat. § 609A.03, subd. 5, para. (c).
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Expungement of specific conviction records. If an order expunges a conviction for a crime of
violence, it must specify that the petitioner is prohibited from possessing or dealing in firearms
for the rest of the person’s life, unless a court grants a petition to restore the ability to possess or
deal in arms.

Effect of expungement order on controlled substance offenses. If an order expunges a
controlled substance conviction, it restores the person to the legal status the person occupied
before the arrest or charge. This means that the person will not be guilty of perjury or giving a
false statement for not acknowledging the fact of the arrest or conviction.?

Appeal of expungement order. An expungement order is automatically stayed for 60 days after
it is filed to permit an appeal by the agency or jurisdiction whose records are affected. If
appealed, the order is stayed pending appeal.?

Distribution of orders. The court administrator must send a copy of an expungement order to
each agency and jurisdiction whose records are affected by it and send a letter to the petitioner
identifying each agency that received the order.?

Juvenile record expungement. In 2014, the legislature amended the juvenile records
expungement statute to give courts authority to expunge all records relating to the arrest and
delinquency proceedings, rather than just the adjudication of delinquency. This is in response to
the decision of the Minnesota Supreme Court in the J.J.P. case, 831 N.W.2d 260 (Minn. 2013),
in which the court interpreted the statute as applicable only to the adjudication record and not
additional documents, such as arrest and investigative records. Courts now have the authority to
expunge delinquency records when held by executive branch entities. The statute now clearly
delineates the standard to be applied by the court and provides a list of factors for the court to
consider in judging the merits of a juvenile record expungement petition.?

Juvenile records expunged prior to January 1, 2015, may not be shared or exchanged. For
juvenile records expunged after January 1, 2015, sharing of records between criminal justice
agencies is authorized, consistent with the provisions governing adult records.?® The statute
governing appeals of adult expungements applies.?® Agencies are permitted to submit private or
confidential data to a court in response to the sharing of a juvenile petition for expungement.*

2 Minn. Stat. § 609A.03, subd. 5a. This firearms disability arises under Minnesota Statutes, section 624.713.
24 Minn. Stat. § 609A.03, subd. 6.

2 Minn. Stat. § 609A.03, subd. 9.

% Minn. Stat. § 609A.03, subd. 8.

27 Minn. Stat. § 260B.198, subd. 6.

28 Minn. Stat. §§ 260B.198, subd. 6, paras. (c) and (d); 609A.03, subd. 7a, para. (b).
29 Minn. Stat. § 609A.03, subd. 9.

% Minn. Stat. § 260B.198, subd. 6.
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Expungement of Criminal Records Under the Court’s Inherent Judicial
Power

Records that may not be expunged by statute may be eligible for expungement under the court’s
inherent authority to grant relief when necessary to the performance of its unique judicial
functions.

The court’s inherent judicial authority to expunge criminal records predates the statutory
expungement law.* It is based on the constitutional separation of powers doctrine and affects
only that which is essential to the existence, dignity, and function of a court.®®* The courts have
ruled that the judicial power to expunge records is to be exercised sparingly and with due respect
for the unique constitutional functions of other branches of government whose records may be
affected by an order.3* As the Minnesota Court of Appeals stated, courts:

“must tailor the exercise of their inherent powers to accommodate legislative
mandates regarding access to governmental records and to avoid encroaching on
executive functions.”3

When the court’s inherent expungement power is based on a violation of the petitioner’s
constitutional rights or the abuse of discretion by a criminal justice agency, the expungement
order may cover records maintained either by a court or by an executive branch agency, such as a
law enforcement agency. The court’s intrusion on the functions of a separate branch of
government is warranted in these cases because of the judiciary’s fundamental function of
protecting an individual’s constitutional rights.

However, when the court’s inherent expungement power is based on balancing the advantages to
the petitioner against the disadvantages to the public, absent a unique judicial function, the
Minnesota Supreme Court stated in 2013 that the expungement order may only affect records
created and maintained by the judiciary.®” It may not affect records maintained by either of the
other two branches of government, nor may it affect records created by executive branch
agencies that are used during a judicial proceeding. A court can only expunge executive branch
records for the reasons discussed above or if given explicit statutory authority to do so.%
According to the case law, this limitation recognizes that such a judicial intrusion into the

31 State v. T.M.B., 590 N.W.2d 809, 811 (Minn. Ct. App. 1999), review denied 1999.

%2 See e.g., State v. C.A., 304 N.W.2d 353 (Minn. 1981).

33 In re Clerk of Lyon County Courts’ Compensation, 241 N.W.2d 781, 784 (Minn. 1976).
34 State v. Ambaye, 616 N.W.2d 256 (Minn. 2000).

% State v. T.M.B., supra note 30, at 811.

% State v. T.M.B., supra note 30, at 812.

37 State v. M.D.T., 831 N.W.2d 276 (Minn. 2013).

% 1d. at 282.
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essential functions of the other branches of government would violate the constitutional
separation of powers doctrine.

The standard applied by courts to determine if an inherent authority expungement should be
granted is if expungement will yield a benefit to the petitioner commensurate with (1) the
disadvantages to the public from the elimination of the record and (2) the burden on the court in
issuing, enforcing, and monitoring an expungement order.#

Once an expungement has occurred, the person benefiting from the order may, thereafter, swear
truthfully that the expunged criminal record does not exist.

For more information about criminal issues, visit the criminal justice area of our website,
www.house.mn/hrd/.

Reader’s Note: If you need to know how to expunge your criminal record, contact the
Minnesota Courts Self Help Center at 651-259-3888 or visit the criminal expungement page
on the Minnesota Judicial Branch website: http://www.mncourts.gov/Help-Topics/Criminal-
Expungement.aspx . Or contact your private attorney. The House Research Department cannot
provide legal advice.

% State v. T.M.B., supra note 30, at 812. See State v. Schultz, 676 N.W.2d 337 (Minn. App. 2004).

40 State v. C.A., supra note 31, at 358. The balancing test used under the statutory expungement process is
modeled on this judicial process.
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Search Criminal History

How can | obtain a copy of my own criminal history record?

You may request a printed copy of your own criminal history record by writing or visiting the BCA office.
You will receive both public and private data. Written requests must include: full name with correct
spelling, date of birth, and any other names used, including maiden and former married names. Your
request must be signed, dated, and notarized by a notary public. If your request is for immigration
purposes or for use outside of the United States, please indicate that in your request. Enclose a
personal check, money order, cashier’s check, certified or business check, for $8.00 made payable to the
BCA. Include a self-addressed, stamped envelope. Response time for mail requests is approximately
two weeks. Our mailing address is:

Minnesota Bureau of Criminal Apprehension

Minnesota Justice Information Services - CHA

1430 Maryland Ave. E.

St. Paul, MN 55106

If you wish to view your criminal history record the lobby hours are 8:15 a.m. to 4:00 p.m., Monday
through Friday, closed on holidays. You will need to provide some acceptable form of identification, e.g.
driver's license. Fingerprints may be required to verify your identity. There is no fee charged to view
your record, however there is an $8.00 fee for a printed copy.

How can | obtain a copy of another person’s criminal history record?

To obtain a public criminal history record, you may do one of the following:

1) Access it via the Internet — The Public Criminal History Record Search Web site allows access to public
criminal history information. A first and last name and date of birth is required for this search. Click here
to access Internet site.

2) Visit the BCA Office in Person —You can check names and look at the records and print them for no
charge at a public terminal located in our lobby area. Our office is located on the corner of Maryland
Avenue and Phalen Blvd. in St. Paul.

To obtain a full (public and private) criminal history record, you may do one of the following:

1) Request it via U.S. Mail — Your request must include a notarized informed consent signed by the
subject of the record including the complete, correct spelling of the first and last names, middle name,
other names used and date of birth. Enclose a personal check, money order, cashier’s check, certified or
business check, for $15.00 made payable to the BCA. Include a self-addressed, stamped envelope.
Response time for mail requests is approximately two weeks. Our mailing address is:

Minnesota Bureau of Criminal Apprehension
Minnesota Justice Information Services - CHA
1430 Maryland Ave. E.

St. Paul, MN 55106
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2) Visit the BCA Office in Person — Bring a notarized Informed Consent Form signed by the subject of the
record along with a money order or check for $15.00** made payable to the BCA and a large manila
envelope. You may pick up the completed criminal history record at the BCA in three working days.

Fee for Charitable Nonprofit Organizations:

The fee for charitable nonprofits is $8.00. To qualify for the reduced fee you must provide a copy of the
form issued by the IRS that designates your organization as a 501(c) 3 organization. This form should be
sent to the BCA, Attn: MNJIS/Non-profit account. We will then assign you an account number (those of
you with accounts, your account number will remain the same). All subsequent submissions must
contain the account number and “Nonprofit Organization” on the consent form. You will be eligible for
the reduced rate upon receipt of the above documentation.

What is the Informed Consent procedure that needs to be followed when requesting another
individual’s private criminal history?

For a full criminal record you must have an informed consent document including the notarized
signature of the individual on whom the check is being run and you must correspond by mail to get the
information. You must also include a self-addressed, stamped envelope. The cost for this service is
$15.00 per inquiry. Payment for criminal records searches is accepted through cash, personal checks,
money orders, certified checks or business checks. Checks must be made out to the BCA. Mailing
address is:

Minnesota Bureau of Criminal Apprehension

Minnesota Justice Information Services

ATTN: Record Checks

1430 Maryland Ave. E.

St. Paul, MN 55106

If | have additional questions, how do | contact the BCA?

Call the BCA at 651-793-2400 from 8:00 a.m. to 4:30 p.m., if you need additional information.
Minnesota Department of Public Safety

Bureau of Criminal Apprehension

MNIJIS Section

1430 Maryland Ave. E.

St. Paul, MN 55106
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Sample Informed Consent
Company Name
Street Address
City, State and Zip

Phone

Date:

The following named individual has made application with this agency for (employment,
volunteering, adoption, etc.)

Last Name of Applicant (please print):

First Name (please print):

Middle (full)(please print):

Maiden, Alias or Former(please print):

Date of Birth: Sex (M or F):

Month/Day/Year

Social Security Number (optional):

| authorize the Minnesota Bureau of Criminal Apprehension to disclose all criminal history
record information to (Company Name or Specific Individual) for the purpose of
(employment, volunteering, adoption, etc.) with this agency.

The expiration of this authorization shall be one year from the date of my signature.

Signature of Applicant Date

Notary:

Note: This form is meant as an example of the type of informed consent that is
acceptable. Your agency is responsible for designing the form to reflect the specific
legislation or rules under which your request is being initiated. Please refer to the rules
and regulations that requested your compliance to assure that your particular form will
meet those requirements.






RAI\/ISEY COUNTY

Specialized Employment Services & Support Group for Ex-Offenders

Having a criminal record is often a barrier to employment and we aren’t here to sugar
coat that. 7Ae pﬂfmay‘w Pw;;a&( is here to provide tools, resources and support so

employers start to look at YOU and NOT your record. Though your experiences shape
you, you have the power to change tomorrow!

Topic Highlights
Career Exploration
Goal Setting ORIENTATION:

Networking Tuesday, October 10" at 1:00PM

(Classes are held every Tuesday and Wednesday

Talkmg about your record from 1-3:30 through April 26t

Legal Seminar: Expungement & Current Laws
Attitude & Self Care LOCATION:

Resume & Interviewing skills 160 E. Kellogg Blvd.
Negative thinking and how to change it

* & & 6 o o o o

Light refreshments & snacks provided!

What’s In It For You

Weekly peer support and expert help
Weekly transportation assistance
Career Readiness Certificate & Interview Portfolio
Letter of Recommendation

$150+ Gift cards for completion of the program

* & & o o

How to Enroll
Contact Renee Zschokke at 651-266-3802 or renee.zschokke@co.ramsey.mn.us
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Criminal Justice in Minnesota

There are a total of Adult Detention Facilities in Minnesota
a. 10 b. 76 c. 87

There are a total of behind bars in Minnesota jails.
a. 6400 b. 20,000 c. 3200

There are a total of behind bars in Minnesota prisons
a. 10,000 b. 20,000 €. 3200

There are a total of under probation or supervised release in Minnesota:
a. 5.4 million b. 100,000 ¢. 10,000

60% of prison sentences are the result of these types of offenses
a. Supervision Violations b. Property Crime ¢. Violent Crime

Minnesota has a system of this type of sentencing:
a. Determinate b. Indeterminate

The statewide recidivism rate is:
a. 57% b. 61% C. 34%

The average cost of housing an inmate annually in Minnesota

a. $30,000 b. $12,000 c. $52,000
Minnesota spends on criminal justice
a. 51 billion b. $80 hillion  c. $50 billion

Minnesota criminal records are compiled in only on
a. True b.False

Background Reports have been shown to be highly accurate.
a. True b.False

Ban the Box is a law that does what:
a. Restricts Employers from running background checks
b. Removes the criminal background check question from employment application
¢. Limits the look-back period on criminal offense data to 10 years.

Background Checks are the same regardless of the position sought.
a. True b, False






SAMPLE BCA REPORT & COMMON TERMS

STATE OF MINNESOTA
DEPARTMENT OF PUBLIC SAFETY
BUREAU OF CRIMINAL APPREHENSION
COMPUTERIZED CRIMINAL HISTORY /IDENTIFICATION SERVICES
1245 UNIVERSITY AVE. ST. PAUL, MN 55104-4197
651-642-0670 TTY 651-282-6555

NAME: DOE, JOHN A DATE OF BIRTH: 093058
STATE ID NUMBER: MN70000001 FBI NUMBER:
QFFENDER STATUS;

SEX: M RACE: WHITE HEIGHT: 5 FEET 10 INCHES WEIGHT:170 POUNDS SKIN: FAIR
EYES: BROWN HAIR: BROWN PLACE OF BIRTH: Minnesota PHOTO AVAILABLE: Y
COUNTRY OF CITIZENSHIP: USA (United States of America)

NCIC FINGERPRINT CLASS: DOTT 09 CO 1018 10 16 14 04

HIGHEST CONVICTION LEVEL: MISDEMEANOR

REPORTED ALIAS NAMES: DOES, JOHN A DOE, JAY ALAN

REPORTED DATES OF BIRTH: 093058 093059

SCARS, MARKS, AND TATTOOS: TAT RHND TAT LFARM  TAT RF ARM

MISCELLANEOUS NUMBERS:

COMMENTS:

ARREST AND CONVICTION INFORMATION

ARREST: 1

DATE OF ARREST: 111297 ARRESTEE NUMBER: 0
CONTROLLING AGENCY: MN0620900 ST PAUL PD

LOCAL ID#: INTERSTATE TRANSFER:

ARREST COUNT: 1 CASE NUMBER: 97000001
STATUTE: 609.52 MOCIUOC: T2059

CHARGE: THEFT
DISPOSITION: NOT PROS DATE OF OFFENSE: 111297  SJIS NUMBER: 311119003102
COMMENTS:

ARREST: 2

DATE OF ARREST: 121397 ARRESTEE NUMBER: 0

CONTROLLING AGENCY: MN027013A HENNEPIN CO

LOCAL ID#: INTERSTATE TRANSFER:

ARREST COUNT: 1 CASE NUMBER: 970000002

STATUTE: 256.98 MOCIUOC: U1132

CHARGE: WRONGFULLY OBTAINING ASSISTANCE THEFT

DISPOSITION: HELD DATE OF OFFENSE: 111297  SJIS NUMBER: 2711X001102

COMMENTS: WARRANT
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COURT DATE: 111398 mn027015] HENNEPIN CO DIST COURT
CONFINEMENT AGENCY:
PROBATION AGENCY: MN027013G HENNEPIN CO PROBATION OFFICE

COURT COUNT: 1

CASE NUMBER: 970000002 SENTENCED: 012098
STATUTE: 256.98.1

CHARGE: Wrongfully Obtaining Assistance Theft

DISPOSITION: CONVICTED  PLEA: Guilty SJIS NUMBER: 2711X001102

COTIR'T R F NITMRER: CONVICTION | FVET - Micdamannnr
SENTENCE

PRONOUNCED SENTENCE: 30 D EXEC SENT STYD

PROBATION 1Y

FINED :$200

COMMENTS:

CUSTODY SUPERVISION

DATE: 012098 AGENCY: MN027015] HENNEPIN CO DIST COURT
CASE NUMBER: 970000002 CUSTODY ID NUMBER:

CUSTODY ACTION: DISCHARGED

CUSTODY START DATE:

CUSTODY EXPIRATION DATE:

COMMENTS: BY CRT ORDER CONV DEEM MISD
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PERSONAL IDENTIFICATION

Name: Generally, the name the individual used at the time of the first arrest. All other names used
after that are referred to as alias names.

Date of Birth: Date of birth used at the time of the first arrest.
State ID Number: Unique number assigned by the FBI to the record of a specific individual.
Offender Status: Determination by the FBI that the individual of the record is a Multi-State Offender

or a Single-State Offender. This area may be left blank if the offender status has not been
determined.

Sex, Race, Height, Weight, Skin, Eves, Hair & Place of Birth: Identifying individual’s characteristics of
each fingerprint used by law enforcement.

Highest Conviction Level: Most serious level of any of the convictions contained in the record;
felony, gross misdemeanor, misdemeanor. The conviction level may also be unknown, not
computed or left blank if the conviction level cannot be determined.

Reported Alias Names; All names known at the time of each arrest as reported by the arresting
agency.

Reported Dates of Birth: All dates of birth known at the time of each arrest as reported by the
arresting agency.

Scars, Marks, and Tattoos: As reported on the Fingerprint Card.

Miscellaneous Numbers: May include Driver’s License, Social Security Number, or other Numbers.

Comments: Used for additional identifying information which does not fitin the fields above.

ARREST INFORMATION

An arrest does not imply a conviction. If no court information appears on the record, do not assume an arrest
resulted in a conviction, Contact the court of the county the arrest eccurred in for further information.
Date of Arrest: Date arrested or received in prison. This may differ from the date of offense.

Arrestee Number: This field is not used.

Controlling Agency: The Criminal Justice Agency controlling the arrest or contributing the arrest
information. An “arrest” by a Correctional Facility indicates receipt of that individual in prison.

Local ID: Number assigned to the arrestee by the controlling agency at the time of arrest.

Interstate Transfer: If a “Y” is indicated, the individual is either on probation in another state and
under supervision by Minnesota, or the individual has been convicted by and sentenced to prison in
another state, but will serve his/her confinement in a Minnesota correctional facility. If this field is
blank the person was not received on an interstate transfer,
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Case Number: Number assigned by the controlling agency used to track the arrest through the
criminal justice system.

Statute: Minnesota statute for which the individual was arrested. This information is provided by
Law Enforcement at the time of arrest or by the prosecutor in court.

MOC/UOC: Codes describing the offense and used internally by the court system for tracking and
statistics.

Charge: Brief description of the state statute for which the individual was arrested.

Disposition (in arrest section); Arrest disposition describes the results of the criminal arrest. The
most common are:

Held: Individual held at the time of arrest.

Bail/ROR: Individual posted bail or was released on their own recognizance.

Not Pros: Individual not prosecuted.

Pend Invest: Individual released pending investigation.

Date of Offense: Date the offense occurred.

SJIS Number: Used internally by the courts to track the arrest through the criminal justice system.

Comments: Additional information relating to this arrest. For example, if “Warrant” appears in this
field, the individual was arrested on a warrant for the charge listed.

Conviction Level: Determined by the sentence. May be a felony, gross misdemeanor, or
misdemeanor

Sentence: Sanctions imposed by the court for the charge.
Pronounced Sentence: Length of confinement; sentence may be stayed.
Conditional Confinement: Jail time to be served as a condition of probation.
Probation: Amount of time to be served on probation
Fined: Amount of fine required to be paid; all or a portion of the fine may be stayed.
Comments: other conditions related to the sentence, such as EHM, restitution, tx, etc,

Category Maximum Sanction Examples
Petty Misdemeanor Fine up to $300. Not a crime hecause | Most traffic violations, small amount
incarceration is not an allowable of marijuana.
sanction
Misdemeanor 90 days in jai! and/or up to $1000 Driving without a license; 5% degree
fine assault (punching someone), first-
time DWI, theft of property worth
less than $500.
Gross Misdemeanor One year in jail and /or up to §3,000 Second DWI in 10 years, second
fine assault in ten years against the same
victim, theft of property worth $500-
$1000
Felony Over one year imprisonment and/or Murder and manslaughter, most crim
up to maximum fine specified in law. | sex, theft or property worth more
Maximum imprisonment penalties than $1000.
range from 366 days to life
imprisonment






SAMPLE BCA REPORT & COMMON TERMS

Common Pronounced Sentences:
*Stayed essentially means delay of sentence; judge may order tx, probation, etc. in lieu of
confinement. If probationer successfully completes, they will not need to serve time in a
confinement facility. If unsuccessful, the sentence is executed. Felony offenders whose
prison sentences are stayed, may nonetheless be ordered to serve up to a year in a local jail
minus time served.
*Adjudication is the legal process of resolving a dispute and the formal pronouncement of a
judgement

Executed Sentence: Required to serve prison/jail term specified by sentencing judge

Stay of Execution: Court imposes a sentence and stays the execution—criminal record will
reflect actual offense for which convicted.

Stay of Imposition; Individuals plead guilty to a felony offense, if probation is successfully
completed, the conviction drops to a misdemeanor.

Stay of Adjudication: Pleas guilty to an offense, but judge doesn’t “accept” the guilty plea. Not
a conviction; an individual is given probation and case is considered pending during that
time. If probation

COURT INFORMATION

Court Date: Date the court activity occurred. Also, the agency identifying number and county
handling its case.

Confinement Agency: Agency in charge of the individual's confinement.
Probation Agency: Agency initially assigned to supervise the individual’s probation.

Court Count: Indicates the count number(s) of the charge(s) filed against the arrestee (1, 2, etc.).
The court counts may not necessarily correspond to the arrest county, since charging decisions may
have changed after arrest.

Sentenced: Date the individual was sentenced. There may be different sentence dates for each
count. This field will be blank if no sentence data was indicated on court documents, or the
individual was not convicted and the dismissal was not entered.

Statute: Minnesota statute with which the arrestee was charged. The statute(s) may not be the
same as shown on the arrest record. If the statute is unknown, the number 000.00 is indicated. An
explanation regarding the statute may appear in the comments field.

Charge: Brief description of the statute with which the individual was charged.

Disposition: Indicates what action occurred at court appearance. A partial listing of the most
common dispositions:

Continued: Case was continued for further action

Convicted: Individual found guilty of the charge

Dismissed: Charge dismissed

Deferred: Disposition deferred to a later date

Aquitted: Individual found not guilty
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Diversion: Prosecutor diverted individual to an alternative program. If the individual
successfully completes the program the charges will be dismissed; if not, charges will be
reinstated for prosecution.

Plea: May show ‘Guilty,” ‘Not Guilty,” or left blank to indicated no plea was accepted by the court.

Court File Number: Number assigned by court system for tracking court cases.

CUSTODY SUPERVISION INFORMATION

Date: Date individual was received far confinement or date some nther ructady artinn nrrirrad

Agency: Agency confining/supervising the individual.

Case Number: See definition under Arrest Information

Custody ID Number: Assigned by confining/supervising agency to identify individual.

Custody Action: Action taken; some possible actions are: “discharged,” “received,” or “probation.”

Custody Start Date: Date the sentence begins.
Custody Expiration Date: Date the sentence ends.

Comments: Additional Information related to the confinement/supervision, example: “received
from Arizona.”
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CHAPTER 609A
EXPUNGEMENT
609A.01  EXPUNGEMENT OF CRIMINAL RECORDS. 609A.03  PETITION TO EXPUNGE CRIMINAL RECORDS.
609A.02  GROUNDS FOR ORDER. 609A.04  REMEDY.

609A.025 NO PETITION REQUIRED IN CERTAIN CASES
WITH PROSECUTOR AGREEMENT AND
NOTIFICATION.

609A.01 EXPUNGEMENT OF CRIMINAL RECORDS.

This chapter provides the grounds and procedures for expungement of criminal records under section
13.82; 152.18, subdivision 1; 299C.11, where a petition is authorized under section 609A.02, subdivision
3; or other applicable law. The remedy available is limited to a court order sealing the records and prohibiting
the disclosure of their existence or their opening except under court order or statutory authority. Nothing in
this chapter authorizes the destruction of records or their return to the subject of the records.

History: /996 ¢ 408 art 95 7
609A.02 GROUNDS FOR ORDER.

Subdivision 1. Certain controlled substance offenses. Upon the dismissal and discharge of proceedings
against a person under section 152.18, subdivision 1, for violation of section 152.024, 152.025, or 152.027
for possession of a controlled substance, the person may petition under section 609A.03 for the sealing of
all records relating to the arrest, indictment or information, trial, and dismissal and discharge.

Subd. 2. Juveniles prosecuted as adults. A petition for the sealing of a conviction record may be filed
under section 609A.03 by a person who has been committed to the custody of the commissioner of corrections
upon conviction of a crime following certification to district court under section 260B.125, if the person:

(1) is finally discharged by the commissioner; or

(2) has been placed on probation by the court under section 609.135 and has been discharged from
probation after satisfactory fulfillment of it.

Subd. 3. Certain criminal proceedings. (a) A petition may be filed under section 609A.03 to seal all
records relating to an arrest, indictment or information, trial, or verdict if the records are not subject to section
299C.11, subdivision 1, paragraph (b), and if:

(1) all pending actions or proceedings were resolved in favor of the petitioner. For purposes of this
chapter, a verdict of not guilty by reason of mental illness is not a resolution in favor of the petitioner. For
the purposes of this chapter, an action or proceeding is resolved in favor of the petitioner, if the petitioner
received an order under section 590.11 determining that the petitioner is eligible for compensation based
on exoneration;

(2) the petitioner has successfully completed the terms of a diversion program or stay of adjudication
and has not been charged with a new crime for at least one year since completion of the diversion program
or stay of adjudication;

(3) the petitioner was convicted of or received a stayed sentence for a petty misdemeanor or misdemeanor
and has not been convicted of a new crime for at least two years since discharge of the sentence for the
crime;
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(4) the petitioner was convicted of or received a stayed sentence for a gross misdemeanor and has not
been convicted of a new crime for at least four years since discharge of the sentence for the crime; or

(5) the petitioner was convicted of or received a stayed sentence for a felony violation of an offense
listed in paragraph (b), and has not been convicted of a new crime for at least five years since discharge of
the sentence for the crime.

(b) Paragraph (a), clause (5), applies to the following offenses:

(1) section 35.824 (altering livestock certificate);

(2) section 62A.41 (insurance regulations);

(3) section 86B.865, subdivision 1 (certification for title on watercraft);

(4) section 152.025 (controlled substance in the fifth degree); or 152.097 (sale of simulated controlled
substance);

(5) section 168A.30, subdivision 1 (certificate of title false information); or 169.09, subdivision 14,
paragraph (a), clause (2) (accident resulting in great bodily harm);

(6) chapter 201; 203B; or 204C (voting violations);

(7) section 228.45; 228.47; 228.49; 228.50; or 228.51 (false bill of lading);

(8) section 256.984 (false declaration in assistance application);

(9) section 296A.23, subdivision 2 (willful evasion of fuel tax);

(10) section 297D.09, subdivision 1 (failure to affix stamp on scheduled substances);
(11) section 297G.19 (liquor taxation); or 340A.701 (unlawful acts involving liquor);

(12) section 325F.743 (precious metal dealers); or 325F.755, subdivision 7 (prize notices and
solicitations);

(13) section 346.155, subdivision 10 (failure to control regulated animal);
(14) section 349.2127; or 349.22 (gambling regulations);

(15) section 588.20 (contempt);

(16) section 609.27, subdivision 1, clauses (2) to (5) (coercion);

(17) section 609.31 (leaving state to evade establishment of paternity);

(18) section 609.485, subdivision 4, paragraph (a), clause (2) or (4) (escape from civil commitment for
mental illness);

(19) section 609.49 (failure to appear in court);

(20) section 609.52, subdivision 3, clause (3)(a) (theft of $5,000 or less), or other theft offense that is
sentenced under this provision; or 609.52, subdivision 3a, clause (1) (theft of $1,000 or less with risk of
bodily harm);

(21) section 609.525 (bringing stolen goods into state);
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(22) section 609.526, subdivision 2, clause (2) (metal dealer receiving stolen goods);

(23) section 609.527, subdivision 5b (possession or use of scanning device or reencoder); 609.528,
subdivision 3, clause (3) (possession or sale of stolen or counterfeit check); or 609.529 (mail theft);

(24) section 609.53 (receiving stolen goods);

(25) section 609.535, subdivision 2a, paragraph (a), clause (1) (dishonored check over $500);
(26) section 609.54, clause (1) (embezzlement of public funds $2,500 or less);

(27) section 609.551 (rustling and livestock theft);

(28) section 609.5641, subdivision la, paragraph (a) (wildfire arson);

(29) section 609.576, subdivision 1, clause (3), item (iii) (negligent fires);

(30) section 609.595, subdivision 1, clauses (2) to (4), and subdivision 1a, paragraph (a) (criminal damage
to property);

(31) section 609.597, subdivision 3, clause (3) (assaulting or harming police horse);

(32) section 609.625 (aggravated forgery); 609.63 (forgery); 609.631, subdivision 4, clause (3)(a) (check
forgery $2,500 or less); 609.635 (obtaining signature by false pretense); 609.64 (recording, filing forged
instrument); or 609.645 (fraudulent statements);

(33) section 609.65, clause (1) (false certification by notary); or 609.651, subdivision 4, paragraph (a)
(lottery fraud);

(34) section 609.652 (fraudulent driver's license and identification card);

(35) section 609.66, subdivision 1a, paragraph (a) (discharge of firearm; silencer); or 609.66, subdivision
1b (furnishing firearm to minor);

(36) section 609.662, subdivision 2, paragraph (b) (duty to render aid);
(37) section 609.686, subdivision 2 (tampering with fire alarm);

(38) section 609.746, subdivision 1, paragraph (e) (interference with privacy; subsequent violation or
minor victim);

(39) section 609.80, subdivision 2 (interference with cable communications system);

(40) section 609.821, subdivision 2 (financial transaction card fraud);

(41) section 609.822 (residential mortgage fraud);

(42) section 609.825, subdivision 2 (bribery of participant or official in contest);

(43) section 609.855, subdivision 2, paragraph (c), clause (1) (interference with transit operator);
(44) section 609.88 (computer damage); or 609.89 (computer theft);

(45) section 609.893, subdivision 2 (telecommunications and information services fraud);

(46) section 609.894, subdivision 3 or 4 (cellular counterfeiting);
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(47) section 609.895, subdivision 3, paragraph (a) or (b) (counterfeited intellectual property);
(48) section 609.896 (movie pirating);

(49) section 624.7132, subdivision 15, paragraph (b) (transfer pistol to minor); 624.714, subdivision la
(pistol without permit; subsequent violation); or 624.7141, subdivision 2 (transfer of pistol to ineligible
person); or

(50) section 624.7181 (rifle or shotgun in public by minor).

(c) Paragraph (a), clause (3) or (4), does not apply if the crime involved domestic abuse or sexual assault,
as defined in section 518B.01, subdivision 2, or to violation of an order for protection under section 518B.01,
subdivision 14, a harassment restraining order under section 609.748, subdivision 6, a violation of section
609.749, or a violation of section 629.75. This paragraph expires on July 15, 2015.

Subd. 4. Expungement prohibited. Records of a conviction of an offense for which registration is
required under section 243.166 may not be expunged.

History: 1996 ¢ 408 art 95 8; 1999 c 139 art 45 2; 2001 ¢ 2095 1, 2005 ¢ 136 art 12 5 10; 2014 ¢ 246
s6;,2014¢c269s 2

609A.025 NO PETITION REQUIRED IN CERTAIN CASES WITH PROSECUTOR AGREEMENT
AND NOTIFICATION.

(a) If the prosecutor agrees to the sealing of a criminal record, the court shall seal the criminal record
for a person described in section 609A.02, subdivision 3, without the filing of a petition unless it determines
that the interests of the public and public safety in keeping the record public outweigh the disadvantages to
the subject of the record in not sealing it.

(b) Before agreeing to the sealing of a record under this section, the prosecutor shall make a good faith
effort to notify any identifiable victims of the offense of the intended agreement and the opportunity to object
to the agreement.

(c) Subject to paragraph (b), the agreement of the prosecutor to the sealing of records for a person
described in section 609A.02, subdivision 3, paragraph (a), clause (2), may occur before or after the criminal
charges are dismissed.

History: 2014 c 246 s 7
609A.03 PETITION TO EXPUNGE CRIMINAL RECORDS.

Subdivision 1. Petition; filing fee. An individual who is the subject of a criminal record who is seeking
the expungement of the record shall file a petition under this section and pay a filing fee in the amount
required under section 357.021, subdivision 2, clause (1). The filing fee may be waived in cases of indigency
and shall be waived in the cases described in section 609A.02, subdivision 3, paragraph (a), clause (1).

Subd. 2. Contents of petition. (a) A petition for expungement shall be signed under oath by the petitioner
and shall state the following:

(1) the petitioner's full name and all other legal names or aliases by which the petitioner has been known
at any time;

(2) the petitioner's date of birth;
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(3) all of the petitioner's addresses from the date of the offense or alleged offense in connection with
which an expungement order is sought, to the date of the petition;

(4) why expungement is sought, if it is for employment or licensure purposes, the statutory or other legal
authority under which it is sought, and why it should be granted;

(5) the details of the offense or arrest for which expungement is sought, including the date and jurisdiction
of the occurrence, either the names of any victims or that there were no identifiable victims, whether there
is a current order for protection, restraining order, or other no contact order prohibiting the petitioner from
contacting the victims or whether there has ever been a prior order for protection or restraining order
prohibiting the petitioner from contacting the victims, the court file number, and the date of conviction or
of dismissal;

(6) in the case of a conviction, what steps the petitioner has taken since the time of the offense toward
personal rehabilitation, including treatment, work, or other personal history that demonstrates rehabilitation;

(7) petitioner's criminal conviction record indicating all convictions for misdemeanors, gross
misdemeanors, or felonies in this state, and for all comparable convictions in any other state, federal court,
or foreign country, whether the convictions occurred before or after the arrest or conviction for which
expungement is sought;

(8) petitioner's criminal charges record indicating all prior and pending criminal charges against the
petitioner in this state or another jurisdiction, including all criminal charges that have been continued for
dismissal or stayed for adjudication, or have been the subject of pretrial diversion; and

(9) all prior requests by the petitioner, whether for the present offense or for any other offenses, in this
state or any other state or federal court, for pardon, return of arrest records, or expungement or sealing of a
criminal record, whether granted or not, and all stays of adjudication or imposition of sentence involving
the petitioner.

(b) If there is a current order for protection, restraining order, or other no contact order prohibiting the
petitioner from contacting the victims or there has ever been a prior order for protection or restraining order
prohibiting the petitioner from contacting the victims, the petitioner shall attach a copy of the order to the
petition.

Subd. 3. Service of petition and proposed order. (a) The petitioner shall serve by mail the petition for
expungement and a proposed expungement order on the prosecutorial office that had jurisdiction over the
offense for which expungement is sought and all other state and local government agencies and jurisdictions
whose records would be affected by the proposed order. The petitioner shall also serve by mail the attorney
for each agency and jurisdiction.

(b) The prosecutorial office that had jurisdiction over the offense for which expungement is sought shall
serve by mail the petition for expungement and a proposed expungement order on any victims of the offense
for which expungement is sought who have requested notice of expungement pursuant to section 611A.06.
Service under this paragraph does not constitute a violation of an existing order for protection, restraining
order, or other no contact order.

(c) The prosecutorial office's notice to victims of the offense under this subdivision must specifically
inform the victims of the victims' right to be present and to submit an oral or written statement at the
expungement hearing described in subdivision 4.
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(d) An agency or jurisdiction that is served with a petition under this subdivision may submit to the
court private or confidential data on the petitioner that the agency or jurisdiction determines is necessary to
respond to the petition. As part of the submission, the agency or jurisdiction shall inform the court and the
petitioner that the submission contains private or confidential data that may become accessible to the public
as part of the expungement proceeding. The petitioner may, at the time of filing the petition or after that
time, file a request with the court to seal the private or confidential data that are submitted by the agency or
jurisdiction.

Subd. 4. Hearing. A hearing on the petition shall be held no sooner than 60 days after service of the
petition. A victim of the offense for which expungement is sought has a right to submit an oral or written
statement to the court at the time of the hearing describing the harm suffered by the victim as a result of the
crime and the victim's recommendation on whether expungement should be granted or denied. The judge
shall consider the victim's statement when making a decision.

Subd. 5. Nature of remedy; standard. (a) Except as otherwise provided by paragraph (b), expungement
of a criminal record is an extraordinary remedy to be granted only upon clear and convincing evidence that
it would yield a benefit to the petitioner commensurate with the disadvantages to the public and public safety
of:

(1) sealing the record; and
(2) burdening the court and public authorities to issue, enforce, and monitor an expungement order.

(b) Except as otherwise provided by this paragraph, if the petitioner is petitioning for the sealing of a
criminal record under section 609A.02, subdivision 3, paragraph (a), clause (1) or (2), the court shall grant
the petition to seal the record unless the agency or jurisdiction whose records would be affected establishes
by clear and convincing evidence that the interests of the public and public safety outweigh the disadvantages
to the petitioner of not sealing the record.

(¢) In making a determination under this subdivision, the court shall consider:

(1) the nature and severity of the underlying crime, the record of which would be sealed;
(2) the risk, if any, the petitioner poses to individuals or society;

(3) the length of time since the crime occurred;

(4) the steps taken by the petitioner toward rehabilitation following the crime;

(5) aggravating or mitigating factors relating to the underlying crime, including the petitioner's level of
participation and context and circumstances of the underlying crime;

(6) the reasons for the expungement, including the petitioner's attempts to obtain employment, housing,
or other necessities;

(7) the petitioner's criminal record;
(8) the petitioner's record of employment and community involvement;
(9) the recommendations of interested law enforcement, prosecutorial, and corrections officials;

(10) the recommendations of victims or whether victims of the underlying crime were minors;
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(11) the amount, if any, of restitution outstanding, past efforts made by the petitioner toward payment,
and the measures in place to help ensure completion of restitution payment after expungement of the record
if granted; and

(12) other factors deemed relevant by the court.

(d) Notwithstanding section 13.82, 13.87, or any other law to the contrary, if the court issues an
expungement order it may require that the criminal record be sealed, the existence of the record not be
revealed, and the record not be opened except as required under subdivision 7. Records must not be destroyed
or returned to the subject of the record.

(e) Information relating to a criminal history record of an employee, former employee, or tenant that
has been expunged before the occurrence of the act giving rise to the civil action may not be introduced as
evidence in a civil action against a private employer or landlord or its employees or agents that is based on
the conduct of the employee, former employee, or tenant.

Subd. 5a. Order concerning crimes of violence; firearms restriction. An order expunging the record
of a conviction for a crime of violence as defined in section 624.712, subdivision 5, must provide that the
person is not entitled to ship, transport, possess, or receive a firearm for the remainder of the person's lifetime.
Any person whose record of conviction is expunged under this section and who thereafter receives a relief
of disability under United States Code, title 18, section 925, or whose ability to possess firearms has been
restored under section 609.165, subdivision 1d, is not subject to the restriction in this subdivision.

Subd. 6. Order concerning controlled substance offenses. If the court orders the sealing of the record
of proceedings under section 152.18, the effect of the order shall be to restore the person, in the contemplation
of the law, to the status the person occupied before the arrest, indictment, or information. The person shall
not be held guilty of perjury or otherwise of giving a false statement if the person fails to acknowledge the
arrest, indictment, information, or trial in response to any inquiry made for any purpose.

Subd. 6a. Order when context and circumstances of the underlying crime indicate a nexus between
the criminal record to be expunged and person's status as a crime victim. If the court finds, under
subdivision 5, paragraph (c), clause (5), that the context and circumstances of the underlying crime indicate
a nexus between the criminal record to be expunged and the person's status as a crime victim, then the effect
of the court order to seal the record of the proceedings shall be to restore the person, in the contemplation
of the law, to the status the person occupied before the arrest, indictment, or information. The person shall
not be guilty of perjury or otherwise of giving a false statement if the person fails to acknowledge the arrest,
indictment, information, or trial in response to any inquiry made for any purpose. The court may request a
sworn statement from a staff member of a state-funded victim services organization or a licensed health care
provider as evidence to support a determination under subdivision 5.

Subd. 7. Limitations of order effective before January 1, 2015. (a) Upon issuance of an expungement
order related to a charge supported by probable cause, the DNA samples and DNA records held by the
Bureau of Criminal Apprehension and collected under authority other than section 299C.105, shall not be
sealed, returned to the subject of the record, or destroyed.

(b) Notwithstanding the issuance of an expungement order:

(1) an expunged record may be opened for purposes of a criminal investigation, prosecution, or sentencing,
upon an ex parte court order;

(2) an expunged record of a conviction may be opened for purposes of evaluating a prospective employee
in a criminal justice agency without a court order; and
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(3) an expunged record of a conviction may be opened for purposes of a background study under section
245C.08 unless the court order for expungement is directed specifically to the commissioner of human
services.

Upon request by law enforcement, prosecution, or corrections authorities, an agency or jurisdiction
subject to an expungement order shall inform the requester of the existence of a sealed record and of the
right to obtain access to it as provided by this paragraph. For purposes of this section, a "criminal justice
agency" means courts or a government agency that performs the administration of criminal justice under
statutory authority.

(c) This subdivision applies to expungement orders subject to its limitations and effective before January
1,2015.

Subd. 7a. Limitations of order effective January 1, 2015, and later. (a) Upon issuance of an
expungement order related to a charge supported by probable cause, the DNA samples and DNA records
held by the Bureau of Criminal Apprehension and collected under authority other than section 299C.105
shall not be sealed, returned to the subject of the record, or destroyed.

(b) Notwithstanding the issuance of an expungement order:

(1) except as provided in clause (2), an expunged record may be opened, used, or exchanged between
criminal justice agencies without a court order for the purposes of initiating, furthering, or completing a
criminal investigation or prosecution or for sentencing purposes or providing probation or other correctional
services;

(2) when a criminal justice agency seeks access to a record that was sealed under section 609A.02,
subdivision 3, paragraph (a), clause (1), after an acquittal or a court order dismissing for lack of probable
cause, for purposes of a criminal investigation, prosecution, or sentencing, the requesting agency must obtain
an ex parte court order after stating a good-faith basis to believe that opening the record may lead to relevant
information;

(3) an expunged record of a conviction may be opened for purposes of evaluating a prospective employee
in a criminal justice agency without a court order;

(4) an expunged record of a conviction may be opened for purposes of a background study under section
245C.08 unless the commissioner had been properly served with notice of the petition for expungement and
the court order for expungement is directed specifically to the commissioner of human services;

(5) an expunged record of a conviction may be opened for purposes of a background check required
under section 122A.18, subdivision 8, unless the court order for expungement is directed specifically to the
Board of Teaching or the licensing division of the Department of Education; and

(6) the court may order an expunged record opened upon request by the victim of the underlying offense
if the court determines that the record is substantially related to a matter for which the victim is before the
court.

(c) An agency or jurisdiction subject to an expungement order shall maintain the record in a manner
that provides access to the record by a criminal justice agency under paragraph (b), clause (1) or (2), but
notifies the recipient that the record has been sealed. The Bureau of Criminal Apprehension shall notify the
commissioner of human services, the Board of Teaching, or the licensing division of the Department of
Education of the existence of a sealed record and of the right to obtain access under paragraph (b), clause
(4) or (5). Upon request, the agency or jurisdiction subject to the expungement order shall provide access
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to the record to the commissioner of human services, the Board of Teaching, or the licensing division of the
Department of Education under paragraph (b), clause (4) or (5).

(d) An expunged record that is opened or exchanged under this subdivision remains subject to the
expungement order in the hands of the person receiving the record.

(e) A criminal justice agency that receives an expunged record under paragraph (b), clause (1) or (2),
must maintain and store the record in a manner that restricts the use of the record to the investigation,
prosecution, or sentencing for which it was obtained.

(f) For purposes of this section, a "criminal justice agency" means a court or government agency that
performs the administration of criminal justice under statutory authority.

(g) This subdivision applies to expungement orders subject to its limitations and effective on or after
January 1, 2015.

Subd. 8. Distribution and confirmation of expungement orders. (a) The court administrator shall
send a copy of an expungement order to each agency and jurisdiction whose records are affected by the
terms of the order and send a letter to the petitioner identifying each agency that received the order.

(b) If requested in the petition, each agency and jurisdiction receiving the order must send a letter to the
petitioner at an address provided in the petition confirming the receipt of the expungement order and that
the record has been expunged.

(c) Data on the petitioner in a letter sent under this subdivision are private data on individuals as defined
in section 13.02.

Subd. 9. Stay of order; appeal. An expungement order shall be stayed automatically for 60 days after
the order is filed and, if the order is appealed, during the appeal period. A person or an agency or jurisdiction
whose records would be affected by the order may appeal the order within 60 days of service of notice of
filing of the order. An agency or jurisdiction or its officials or employees need not file a cost bond or
supersedeas bond in order to further stay the proceedings or file an appeal.

History: 1996 ¢ 408 art 95 9; 1998 ¢ 367 art 11 5 19; 2000 ¢ 311 art 4 s 8; 2001 ¢ 209 s 2-5; 2003 ¢
28 art3s6;,2005c83s 1, 2005 c 136 art 12 s 11; 1Sp2005 c 4 art 1553, 2014 c 246 s 8-14

609A.04 REMEDY.

An individual whose record is expunged under this chapter or other law may bring an action under
section 13.08 against a government entity that knowingly opens or exchanges the expunged record in a
manner not authorized by law.

History: 2014 ¢ 246 s 15
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Date

Name (HR/Person/Prospective Employer Name/Interviewer)
Business Name
Address

Dear (Prospective Employer/Landlord):

Please accept this letter of explanation regarding my (felony/misdemeanor/criminal
conviction/criminal charges history). | understand that as an employer, there are circumstances
you must weigh in the hiring process, and | want to be completely honest with you from the
beginning.

In (2006), | was convicted of . Provide a short description of the event (do not
use slang, harsh language, do not understate, do not use excuses). This is the biggest mistake |
have made in my life. This incident hurt my family and others | trust, and | truly regret what |
have done. My number one objective since has been to turn my life around. | have (explain
what has been done since, i.e. completed training, completed anger management, paid restitution,
progressed in my job, volunteered, etc).

I know that a criminal offense tends to define someone’s character. It is my hope that | have
demonstrated otherwise to show you that | am a motivated, trustworthy and skilled candidate
(dependable tenant) for this position (residence).

| thank you for your time and consideration whatever your decision.

Respectfully,

Applicant Signature

Applicant Printed Name
Contact Phone
Contact email







